HABEAS CORPUS AND VOID JUDGMENTS

David Kinnaird *

In a string of recent opinions, Justice Gorsuch and Justice Thomas have posited
that postconviction relief wpon a writ of habeas corpus was historically unavailable
except where the judgment of conviction was issued by a court lacking jurisdiction. In
light of this history, Justices Gorsuch and Thomas have argued for a reconsideration of
the modern scope of the writ, which generally allows for relitigation of alleged constitu-
tional error in the course of criminal trial.

This Article argues that Justices Gorsuch and Thomas have the history half right.
They are correct to assert that a valid judgment of conviction was a sufficient answer
to the habeas inquiry. They are mistaken, however, on three fronts.

First, a want of jurisdiction was not the lone circumstance where a judgment of
conviction was insufficient cause for confinement. Rather, a petitioner was entitled to
relief whenever the custodian could not provide the court with “due process of law”
Justifying detention— " “due process” not in the modern sense of the phrase, but as in
lawful writs and precepts duly issued forth from a court of law. The jurisdiction of a
convicting court was relevant because a judgment issued in excess of jurisdiction was
void. Where a prisoner was held under a void judgment, it was as if they were held
under no judgment at all. In this way, such petitioners stood in the same position as
one subject to arbitrary detention by an executive officer.

Second, insofar as Justices Gorsuch and Thomas are using “jurisdiction” in s
modern sense, their assertion that postconviction habeas relief was unavailable except
for a want of jurisdiction is anachronistic. Eighteenth- and nineteenth-century jurists
spoke of “jurisdiction” in a broader sense, as in “the power of a sovereign to affect the
rights of persons,” a notion not limited to exercise of the judicial power. Jurisdiction
could be analyzed through a variety of different, nonexclusive vectors. One vector par-
ticularly relevant to the habeas inquiry was “jurisdiction over the process™—power to
issue particular writs and precepts, a power which could have various subject-matter,
territorial, and personal limitations, many of which were constitutionally prescribed.
This concept has been almost completely overlooked in the habeas literature.

Third, a want of jurisdiction was not the only condition that would render a
Judgment void ab initio. To give judgment is a volitional act. Thus, the traditional
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vices of the will—fraud and duress—could also render a judgment void. But when
such cases finally came before the Supreme Court, consistent with the realist jurispru-
dence of the early twentieth century, the Justices described such circumstances as “deni-
als of due process” rather than questions of the general law of judgments. This concep-
tual error, while harmless at first, eventually led to the total erosion of traditional
habeas doctrine.

In light of this history, this Article concludes that the problem with modern habeas
practice is not so much the breadth of inquiry, but the manner in which it proceeds. A
habeas court has no power of vacatur over a final judgment of conviction, as it would
were the judgment brought before it on a writ of error or on an appeal. Much like
Judicial review of statutes, a habeas court’s only power is to recognize what has already
been done by operation of law.
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INTRODUCTION

1t is one of the misfortunes of the law that ideas become encysted in phrases
and thereafter for a long time cease to provoke further analysis.

—Oliver Wendell Holmes, Jr.!

Habeas corpus jurisprudence has lost its way. For the past seventy-
odd years, courts and commentators have sharply divided over the
writ’s proper function, particularly for petitions of prisoners held un-
der a state-court judgment. All agree that the writ of habeas corpus
prescribes an inquiry into the legality of confinement.? The disagree-
ment lies in what makes confinement “lawful.” Is someone lawfully
confined if they are actually innocent?® What if the defendant’s trial
was infected with federal constitutional error?* Does final judgment of
a court of competent jurisdiction not conclusively decide the issue?®
And what is the relationship between habeas corpus and due process
of law?®

1 Hyde v. United States, 225 U.S. 347, 391 (1912) (Holmes, J., dissenting).

2 SeePaul M. Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prison-
ers, 76 HARV. L. REV. 441, 44445 (1963); Jonathan R. Siegel, Habeas, History, and Hermeneu-
tics, 64 ARIZ. L. REV. 505, 506 (2022); Lee Kovarsky, A Constitutional Theory of Habeas Power,
99 VA. L. REV. 753, 757 (2013); see also RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS
CORPUS PRACTICE AND PROCEDURE § 2.3 (7th ed. 2015) (cataloging various descriptions of
the writ over time).

3 Cf Henry]. Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments,
38 U. CHI. L. REV. 142, 150 (1970) (arguing that a “colorable showing of innocence” should
be a threshold requirement for habeas relief); House v. Bell, 547 U.S. 518, 554-55 (2006)
(declining to resolve whether “freestanding innocence claim[s]” are cognizable on habeas,
id. at 555); Brandon L. Garrett, Claiming Innocence, 92 MINN. L. REV. 1629, 1699-1716
(2008) (“[T]he wrongful conviction of an innocent person is such an egregious miscarriage
of justice that several existing constitutional rights provide likely candidates for relief.” Id.
at 1699.); Leah M. Litman, Legal Innocence and Federal Habeas, 104 VA. L. REV. 417 (2018)
(highlighting the concept of “legalinnocence,” as opposed to “factualinnocence,” and how
habeas doctrine “has become increasingly attentive to [such] claims,” id. at 419).

4 Cf Sandersv. United States, 373 U.S. 1, 8 (1963) (“Conventional notions of finality
of litigation have no place where life or liberty is at stake and infringement of constitutional
rights is alleged.”); Larry W. Yackle, Explaining Habeas Corpus, 60 N.Y.U. L. REV. 991 (1985)
(arguing that postconviction habeas is justified as a mechanism for guaranteeing a federal
forum for litigation of criminal defendants’ federal constitutional rights).

5  (f Bator, supranote 2, at 466 (“[It was a] black-letter principle of the common law
that the writ was simply not available at all to one convicted of crime by a court of competent
jurisdiction.” (citing Ex parte Watkins, 28 U.S. (3 Pet.) 193 (1830))).

6  Cf. Dallin H. Oaks, Legal History in the High Court—Habeas Corpus, 64 MICH. L. REV.
451, 465-66 (1966) (“If a seventeenth century lawyer ever urged that the function or office
of habeas corpus was the ‘vindication of due process,” he would undoubtedly have had in
mind the use of habeas corpus to review executive detentions and to release persons wrong-
fully imprisoned by the crown.”); Gary Peller, In Defense of Federal Habeas Relitigation, 16
HARV. C.R-C.L. L. REV. 579, 622 (1982) (arguing that “due process and competent state
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In a string of recent opinions, Justice Gorsuch and Justice Thomas
appear to have taken a firm stance on the scope of habeas inquiry.
Drawing chiefly on Professor Paul Bator’s interpretation of the history,
Justices Gorsuch and Thomas have asserted that habeas corpus should
primarily function as a check on unauthorized executive detention,
not as a mechanism for postconviction relief.” In this way, “the point
of the writ was to ensure due process attended an individual’s confine-
ment, [and judgment following] a trial was generally considered proof
he had received just that.”® But in 1953, the Supreme Court signifi-
cantly departed from the historic office of the writ, deputizing federal
district courts to inquire de novo into any federal constitutional claims
raised by the petition.’

There are at least three clear problems with this theory of the writ.
First, Bator built his theory solely with reference to cases decided by
the federal Supreme Court—a methodological choice practically guar-
anteed to result in error, given the relatively small sample of habeas
petitions that came before the Supreme Court in our nation’s first cen-
tury.!® Second, Bator neglected to engage with traditional notions of
“jurisdiction,” describing the nineteenth-century doctrine as “a less
than luminous beacon” and brushing it to the side.!' Most notably,
Bator failed to account for the nineteenth-century concept of “juris-
diction over the process,” or, in more modern parlance, power over
the orders that issue forth from a court.!? Third, and relatedly, this
theory rests on an interpretation of the word “process” that is incon-
sistent with the original meaning of the term as used in the Fifth and
Fourteenth Amendments. Habeas corpus is indeed “the instrument

court jurisdiction were identical during [the late nineteenth century]” and therefore ha-
beas should be available whenever a valid due process claim is stated); Brandon L. Garrett,
Habeas Corpus and Due Process, 98 CORNELL L. REV. 47, 54-56 (2012) (arguing that habeas
corpus and due process serve overlapping values but ultimately are independent from one
another); Amanda L. Tyler, Suspension as an Emergency Power, 118 YALE L.J. 600, 691-92
(2009) (“[T]he origins of the Great Writ link it inextricably to core due process safeguards
derived from the Great Charter and enshrined in our Constitution.”).

7 SeeMontgomeryv. Louisiana, 577 U.S. 190, 232-34 (2016) (Thomas, J., dissenting);
Edwards v. Vannoy, 141 S. Ct. 1547, 1563 (2021) (Thomas, J., concurring); Brown v. Daven-
port, 142 S. Ct. 1510, 1520-22 (2022) (Gorsuch, J.).

8  Davenport, 142 S. Ct. at 1521.

9 Id. at 1522 (citing Brown v. Allen, 344 U.S. 443, 463 (1953)).

10 For similar critiques of Bator (and habeas scholarship more generally), see Peller,
supra note 6, at 612; Ann Woolhandler, Demodeling Habeas, 45 STAN. L. REV. 575, 579-80
(1993); and also PAUL D. HALLIDAY, HABEAS CORPUS: FROM ENGLAND TO EMPIRE 4-6
(2010), which notes analogous sampling errors with respect to English history.

11  Bator, supra note 2, at 470. For similar critiques of Bator (and habeas scholarship
more generally), see Clarke D. Forsythe, The Historical Origins of Broad Federal Habeas Review
Reconsidered, 70 NOTRE DAME L. REV. 1079, 1132 (1995); and Siegel, supra note 2, at 509.

12 See infra subsection 1.C.2.
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by which due process could be insisted upon”!*—due process as in a
valid writ or precept duly issued by a court of law, not as in an adjudi-
cative proceeding according to the law of the land.'

Still, Justices Gorsuch and Thomas are not completely off track.
Valid final process upon a judgment did generally provide conclusive
evidence of the lawfulness of confinement.'® But it is imprecise to call
a want of jurisdiction an “exception” to this rule. A judgment issued
by a court lacking jurisdiction is void—i.e., it is as if there were no judg-
ment at all. It was because the judgment was void, not because the
adjudicating court lacked jurisdiction, that habeas relief was available.

The fundamental flaw in modern habeas practice is not so much
the scope of the inquiry, but the mannerin which that inquiry proceeds.
Federal courts adjudicating a habeas petition do not have power of va-
catur over judgments of conviction, regardless of whether those judg-
ments originated in state or federal court. Vacatur of a judgment is
the proper function of a writ of error. Rather, federal courts’ power to
review a judgment on habeas is much like their power to review a stat-
ute in an ordinary case—where a judgment is void, it should be “set
aside” and given no effect. But the reviewing court does not make the
judgment (or statute) void; that has already been done by operation of
law. !0

Itis possible that a substantial portion of the constitutional errors
currently within the scope of modern doctrine could render a judg-
ment void. With respect to judgments of the federal courts, erroneous
adjudication of certain constitutional questions may render a judg-
ment void because the federal courts “owe their existence to” and “de-
rive their powers from the Constitution.”'” Thus, insofar as a given
provision of the Constitution limits the judicial power, any judicial act
that contravenes such a provision is “void for want of jurisdiction, or
constitutional extent of power.”'® And with respect to the judgments
of state courts, to the extent that the limitations on the federal judicial
power are incorporated against the several states, contravention of said

13 Davenport, 142 S. Ct. at 1520 (quoting Hamdi v. Rumsfeld, 542 U.S. 507, 555 (2004)
(Scalia, J., dissenting)).

14 See Max Crema & Lawrence B. Solum, The Original Meaning of “Due Process of Law”
in the Fifth Amendment, 108 VA. L. REV. 447, 450-52, 465-66 (2022).

15 Ex parte Watkins, 28 U.S. (3 Pet.) 193, 202-03 (1830).

16 See infra subsection II1.A.4.

17  Cf. Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 308, 308-09, 28 F. Cas.
1012, 1014 (C.C.D. Pa. 1795) (No. 16,857) (making the point as to the legislature); Regents
of the Univ. of Md. v. Williams, 9 G. & J. 365, 410 (Md. 1838) (“The legislature, executive,
and judiciary, are all creatures of the constitution . ...”).

18  See Vanhorne’s Lessee at 309, 28 F. Cas. at 1015.
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limitations would produce the same result: nullity.!® As to which provi-
sions of the Bill of Rights limited the judicial power, that question is
one the Supreme Court was actively struggling with in the late nine-
teenth century?®—one we must continue to struggle with today.

I. POSTCONVICTION RELIEF FIRST PRINCIPLES

A.  The Source, History, and Scope of Federal Habeas Authority

Notwithstanding the existence of the Suspension Clause, the Su-
preme Court has long held that the federal courts have no common
law authority to issue the writ of habeas corpus; any such authority must
be derived from statute.?® The first such grant of authority came in
section 14 of the Judiciary Act of 1789:

[Elither of the justices of the supreme court, as well as judges of
the district courts, shall have power to grant writs of habeas corpus
for the purpose of an inquiry into the cause of commitment.—Pro-
vided, That writs of habeas corpus shall in no case extend to prisoners
in gaol, unless where they are in custody, under or by colour of the
authority of the United States, or are committed for trial before
some court of the same, or are necessary to be brought into court
to testify.?

The statute provided no further detail about what “an inquiry into
the cause of commitment” should entail. Over the years, federal ha-
beas jurisdiction has been expanded beyond prisoners held in federal
custody—first to prisoners held “by any authority or law, for any act
done, or omitted to be done, in pursuance of a law of the United States,
or any order, process, or decree, of any judge or court thereof”;? then
to prisoners who were “subjects or citizens of a foreign State, and dom-
iciled therein,” for acts and omissions done pursuant to authority con-
ferred by “any foreign State or Sovereignty, the validity and effect

19 See infra subsection 1.D.2; ¢f. Maxim, 2 JOHN BOUVIER, A LAW DICTIONARY 124, 144
(Philadelphia., The Estate of John Bouvier, 5th ed. 1855) (“Quod contra legem fit, pro infecto
habetur. What is done contrary to the law, is considered as not done.”).

20 See Ex parte Bigelow, 113 U.S. 328, 330 (1885) (candidly admitting as much).

21  Ex parte Bollman, 8 U.S. (4 Cranch) 75, 93-94 (1807). But see Kovarsky, supra note
2, at 773-87 (arguing “that, in the absence of suspension, Article III ensures federal habeas
process for federal prisoners,” id. at 773, contrary to Chief Justice Marshall’s hypothesis that
the Suspension Clause “guarantees no federal habeas power at all,” id. at 774).

22 Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 82. The Act also conferred authority
on the federal courts “to issue writs of scire facias, habeas corpus, and all other writs not spe-
cially provided for by statute, which may be necessary for the exercise of their respective
jurisdictions, and agreeable to the principles and usages of law.” Id., 1 Stat. at 81-82 (foot-
note omitted).

23  Force Act of 1833, ch. 57, § 7, 4 Stat. 632, 634-35.
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whereof depend upon the law of nations, or under color thereof”;*
and finally to “any person [who] may be restrained of his or her liberty
in violation of the constitution, or of any treaty or law of the United
States.”® None of these statutes provided further clarity about what
constituted sufficient justification for confinement. Accordingly, fed-
eral courts have resorted to the writ’s common law history in order to
define its scope.?

To those wellversed in the Supreme Court’s habeas jurispru-
dence, the writ’s history should be a familiar narrative. The various
writs of habeas corpus “originated as a mesne process by which courts
compelled the attendance of parties whose presence would facilitate
their proceedings.”?” “Among them all, however, only one came to be
known as ‘The Great Writ.””?® According to the traditional account,
that writ—the writ of habeas corpus ad subjiciendum—was developed by
the common law courts in response to executive detention “with little
explanation and even less process” in the lead-up to the English Civil
War.? Upon issuance of the writ, the custodian of the detainee would
be forced to provide “the factual and legal ground for the detention,”
and based on this return, the issuing court would determine whether
to “bail, discharge, or remand the prisoner to custody.”® For an im-
prisonment to be lawful, it had to be authorized either “by process
from the courts of judicature, or by warrant from some legal officer,

24 Act of Aug. 29, 1842, ch. 257, 5 Stat. 539, 539-40.

25  Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385, 385. Although Congress has made a
number of amendments to the habeas corpus statutes since the turn of the twentieth cen-
tury—most notably the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)—
the operative phrase for when habeas relief is available has remained largely unchanged
since 1867. See Act of June 25, 1948, ch. 646, 62 Stat. 869 (enacting Title 28 into positive
law); id. § 2241 (c), 62 Stat. at 965 (repeating the “restrained of his or her liberty in violation
of the constitution” language with regard to habeas); Antiterrorism and Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (making no alterations to this
phrase). For further discussion of the meaning of this phrase, see infra subsection IILA.1.

26 E.g., Bollman, 8 U.S. (4 Cranch) at 93-94; Ex parte Parks, 93 U.S. 18, 21 (1876);
McNally v. Hill, 293 U.S. 131, 136 (1934); Fay v. Noia, 372 U.S. 391, 402-14, 426-27 (1963);
Jones v. Hendrix, 143 S. Ct. 1857, 1871-72 (2023); see also Forsythe, supranote 11, at 1084—
88 (noting that this practice is a particular instance of the general interpretive principle
that “Congress knows the common law and incorporates it into federal legislation when it
legislates in that area of law, unless there is express legislative intent to the contrary,” id. at
1086).

27  Oaks, supranote 6, at 459; see also Brown v. Davenport, 142 S. Ct. 1510, 1520 (2022)
(“Over the centuries, a number of writs of habeas corpus evolved at common law to serve a
number of different functions.”).

28 Edwards v. Vannoy, 141 S. Ct. 1547, 1567 (2021) (Gorsuch, J., concurring).

29  Id. (citing Darnel’s Case (1627) 3 How. St. Tr. 1 (Eng.)).

30 Forsythe, supra note 11, at 1094; see also Preiser v. Rodriguez, 411 U.S. 475, 484
(1973) (“[T1]he traditional function of the writ is to secure release from illegal custody.”).
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having authority to commit to prison.”? In other words, “the classical
function of habeas corpus was to assure the liberty of subjects against
detention by the executive or the military without any court process at
all, not to provide postconviction remedies for prisoners.”??

More recently, however, a number of historians and legal scholars
have pointed out flaws in the traditional narrative. Having surveyed
over 4,800 uses of the writin the King’s Bench from 1500 to 1800, many
of which were not covered by the leading treatise writers or printed
case reports,® Paul Halliday suggests that “the potential oppressor
[checked by the Great Writ] was not the king or his minions in far away
Whitehall,” but rather “a justice of the peace who lived nearby, a legal
amateur empowered to imprison using summary conviction process
every time Parliament passed a statute defining a new regulatory mis-
demeanor.”? To frame the Great Writ as a tool limited to rectifying
“executive” detention is at best slapping “anachronistic language” on
a historical situation of considerable complexity.?®

Nor, however, was the Great Writ concerned with the vindication
of the “rights” of the citizen, despite what certain other dissenters from
the traditional narrative have claimed.?

Habeas corpus and the other prerogative writs—mandamus, certi-
orari, quo warranto—/[issued] not because they protected “rights,”
a modern conceit, but because they addressed the wrongs commit-
ted by those who acted according to the king’s franchise: specific
powers the king granted to others so long as they were not abused.?’

31 Hamdi v. Rumsfeld, 542 U.S. 507, 555 (2004) (Scalia, J., dissenting) (quoting 1
WILLIAM BLACKSTONE, COMMENTARIES *1832-33); see also Edwards, 141 S. Ct. at 1567 (Gor-
such, J., concurring) (“A court might issue the writ asking, ‘What is the reason for confine-
ment?’ But if the return came back: ‘Because he’s serving a custodial sentence after being
convicted of a crime,’ the inquiry was usually at an end.”).

32  Bator, supranote 2, at 475.

33 See HALLIDAY, supra note 10, at 3-5.

34  Id.at 30. As Professor Vladeck notes, “although Halliday is not the first to make at
least some of these particular claims, his archival research provides the proof for which they
had previously been wanting.” Stephen L. Vladeck, The New Habeas Revisionism, 124 HARV.
L. REV. 941, 946 (2011) (book review) (footnote omitted) (using the term “revisionism”
not in a pejorative way, but “in its neutral context,” id. at 943 & n.12 (citing James M.
McPherson, Revisionist Historians, PERSPECTIVES, Sept. 2003, at 5, 5)).

35  HALLIDAY, supra note 10, at 103.

36  See, e.g., Peller, supra note 6, at 582 (arguing that “federal habeas review is justi-
fied . . . by the actualrefusal of state courts to vindicate federal rights during various periods
in American history”); William J. Brennan, Jr., Federal Habeas Corpus and State Prisoners: An
Exercise in Federalism, 7 UTAH L. REV. 423, 440 (1961) (“[The federal habeas corpus] statute
reaches not merely convictions void for lack of jurisdiction in the tribunal, but convictions
secured in violation of constitutional rights.”).

37 HALLIDAY, supra note 10, at 34.
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Reconceiving of habeas corpus as a check on the abuse of power by the
agents of the sovereign is vital for making sense of the nineteenth-cen-
tury American practice.®

But even an improved understanding of the pre-Founding English
practice cannot resolve all disputes over the writ’s scope. As Professors
Paul Halliday and Edward White have noted, “the system of separated
tripartite powers, a two-tiered federal Union, and a republican form of
government established by the American Constitution was a major de-
parture from the English model.”® Those differences make translat-
ing English doctrine into American practice a nontrivial task. To set
ourselves off on the right path, we should begin our inquiry precisely
where Bator did: with a close look at Ex parte Watkins, the seminal case
on the Supreme Court’s scope-of-the-writ jurisprudence.*’

B. A Close Look at Ex parte Watkins

Tobias Watkins had been detained pursuant to a judgment of the
Circuit Court of the District of Columbia convicting him of unlawfully
appropriating public moneys during his tenure as Fourth Auditor of
the United States Treasury.!! He alleged that he was indicted and con-
victed of “no offence for which the prisoner was punishable in that
court, or of which that court could take cognizance; and consequently
that the proceedings [were]| coram non judice, and totally void.”* In
other words, the question before the Court was whether an erroneous
conclusion as to the construction of a criminal statute withdrew a case
from the adjudicating court’s jurisdiction.*?

The Court held that it did not.** In doing so, Chief Justice Mar-
shall’s opinion for the Court elaborated upon the nature of the

38  See generally William M.M. Kamin, The Great Writ of Popular Sovereignty, 77 STAN. L.
REV. 297 (2025) (providing a more detailed discussion of the relevance of Halliday’s work
for American habeas and laying out some potential implications of viewing habeas corpus
as a tool for addressing abuses of sovereign power). It should be noted, however, that the
writ was used for some purposes beyond calling into account agents of the sovereign—it
also discharged individuals from so-called “private restraints” on their liberty. See sources
cited infra notes 409-11 and accompanying text.

39  Paul D. Halliday & G. Edward White, The Suspension Clause: English Text, Imperial
Contexts, and American Implications, 94 VA. L. REV. 575, 673 (2008).

40  Forsythe, supranote 11, at 1125; Bator, supra note 2, at 466 (citing Ex parte Watkins,
28 U.S. (3 Pet.) 193 (1830)).

41 Watkins, 28 U.S. (3 Pet.) at 201.

42 Id.

43 Seeid. at 202 (asking rhetorically whether “the court [could], upon this writ, look
beyond the judgment, and re-examine the charges on which it was rendered”); see also Wil-
liam Baude, The Judgment Power, 96 GEO. L.J. 1807, 1830 (2008) (reading Watkins the same
way).

44 Watkins, 28 U.S. (3 Pet.) at 203, 209.
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jurisdictional exception to the bar on postconviction habeas relief: “An
imprisonment under a judgment cannot be unlawful, unless that judg-
ment be an absolute nullity; and it is not a nullity if the court has gen-
eral jurisdiction of the subject, although it should be erroneous.”*

According to Bator, it is in this sentence that “the Supreme Court
accept[ed] the black-letter principle of the common law that the writ
was simply not available at all to one convicted of crime by a court of
competent jurisdiction.”* And from there, Bator skipped ahead forty
years into the future to Ex parte Lange, the first Supreme Court grant
of postconviction relief.*” But we should not be so hasty.

For one thing, Bator has imprecisely stated the holding. As dis-
cussed above, Watkins had argued that the trial court’s misconstruc-
tion of the statute rendered the proceedings and subsequent judgment
void. And the Court did not disagree that, if this were true, then Wat-
kins would have good grounds for discharge. Put differently, the writ
was “available” to Watkins, but his circumstances did not “merit” dis-
charge.

For another, Bator has misunderstood the relevance of jurisdic-
tion to the availability of habeas relief. Chief Justice Marshall was quite
clear that (1) a validjudgment of conviction is sufficient cause for con-
finement, and (2) a void judgment of conviction is not. The debate
was over when a judgment is a nullity. The answer that Chief Justice
Marshall gave was that mere errors of law do not render a judgment
void, provided that the court issuing the judgment has generaljurisdic-
tion over the subject matter of the dispute.* In other words, Chief
Justice Marshall considered jurisdiction to be a necessary condition to
make a judgment valid, not its absence a necessary condition to make
ajudgment void. He did not address what other conditions may or may
not make a judgment void, an issue which was not before the Court in
Watkins.

Contrary to the assumption that appears to underlie Bator’s arti-
cle, Watkins cannot provide us with the answers to all of our questions
about the proper scope of postconviction relief. It can, however, get
us to ask the right questions.

Watkins tells us that a prisoner held under color of a conviction
may only be granted relief where the judgment of conviction is a nul-
lity, and that a judgment is a nullity if the court issuing it lacks jurisdic-
tion. This explains why a prisoner convicted by a court that had no
jurisdiction may be granted relief to the same extent as a prisoner held

45  Id. at 203.

46  Bator, supranote 2, at 466.

47  Id. at 467 (citing Ex parte Lange, 85 U.S. (18 Wall.) 163 (1874)).

48  See Watkins, 28 U.S. (3 Pet.) at 205-07 (contrasting courts of general jurisdiction
with “courts of limited jurisdiction,” id. at 205).
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under no judgment at all: a nullity is something that has no “legal
force, validity or efficacy.”* For such prisoners, itis as if there were no
judgment. What Watkins does not explain is why this is so—why a want
of jurisdiction turns what would otherwise be a valid judgment into
“[n]othingness.”

As stated above, Watkins did tell us one circumstance where a judg-
ment would be void, but did not expressly state whether a want of ju-
risdiction was the exclusive such condition. It did give us a hint as to
how we might find such answers. In discussing postconviction relief,
Chief Justice Marshall cited and discussed a number of cases where a
judgment in a civil suit was attacked collaterally, indicating that the
rules of decision for determining when a criminal judgment is void are
analogous to those regarding the validity of judgments more gener-
ally.?!

Bator also appeared to assume that when Chief Justice Marshall
wrote “jurisdiction” in Watkins, he was referring exclusively to “the
question of [a] court’s competence to deal with the class of offenses
charged and the person of the prisoner,” which Bator considered to
be the term’s proper definition.”? However, as an explanation for why
the Supreme Court granted reliefin cases beyond those two categories,
Bator asserts that the concept of jurisdiction “soften[ed]” in the late
nineteenth century (presumably firming back up at some point in the
early twentieth century).5

That narrative, of course, is not impossible, nor even implausible.
But Bator’s assumption does run afoul of the principle of parsimony.
If we know “jurisdiction” had a more expansive meaning in 1873 than
it did in 1963, what should we hypothesize about its meaning in 1830:
that it was closer to its meaning at the former point in time or the lat-
ter? The most parsimonious answer would be that linguistic drift oc-
curred once, not twice. Moreover, the legal system simply functions
much differently today from how it did in the early nineteenth century,
and accordingly some notions of jurisdiction may have gotten “lost in
translation” when we transitioned from a writ-based system to the mod-
ern code-pleading practice.* The next Section tests that hypothesis,

49 Nullity, NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE
(New York, S. Converse 1828).

50 Id.

51  Watkins, 28 U.S. (3 Pet.) at 203-07 (citing Skillern’s Ex’rs v. May’s Ex'rs, 8 U.S. (4
Cranch) 137 (1807); Kempe’s Lessee v. Kennedy, 9 U.S. (5 Cranch) 173 (1809); and Wil-
liams v. Armroyd, 11 U.S. (7 Cranch) 423 (1813)).

52  Bator, supranote 2, at 470.

53 Id.at471.

54  (f. Siegel, supra note 2, at 509 (asserting that Justice Gorsuch and Justice Thomas
have made this error in developing their positions on postconviction relief); see generally
Anthony ]. Bellia Jr., Article III and the Cause of Action, 89 IOWA L. REV. 777 (2004)
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finding that the meaning of “jurisdiction” in the early nineteenth cen-
tury was not only different from what Bator assumed it to be but in fact
more workable and descriptive than its modern counterpart.

C. The Nineteenth-Century Concept of Jurisdiction

“[T]he classic, prosaic concept of jurisdiction and jurisdictionality
in Anglo-American law . .. was most fully and confidently defined in
the nineteenth century.”® Its origins, however, date back much fur-
ther.’ “Almost all modern commentators view the [traditional] juris-
diction doctrine as arcane.”” Undoubtedly it is a conceptually chal-
lenging problem in the law. The idea of jurisdiction trades almost
exclusively on abstract notions, and it can be particularly difficult to
translate the doctrine across eras and between different systems of gov-
ernment. The task is made all the more challenging because there
have been various efforts between the doctrine’s heyday and now to
consciously shift core principles of the doctrine.”® Moreover, “[nine-
teenth-century] lawyers did not always break down the concept of ‘ju-
risdiction’ in precisely the same way we do.”?® But as I will explore
below, when understood on nineteenth-century terms, the traditional
doctrine of jurisdiction starts to look much less byzantine.

(explaining how “the rise of code pleading,” id. at 783, affected modern understandings of
Article III “arising under” jurisdiction, standing, and implied private rights of action, id. at
778).

55  Perry Dane, Jurisdictionality, Time, and the Legal Imagination, 23 HOFSTRA L. REV. 1,
21 (1994).

56  See infra notes 66—67 and accompanying text.

57  Forsythe, supra note 11, at 1132. This is especially true in the habeas context. See,
e.g., Bator, supra note 2, at 470 (“It would be useless to try to show that these decisions
establish clear and sensible guidelines for the scope of the habeas corpus jurisdiction. Once
the concept of ‘jurisdiction’ is taken beyond the question of the court’s competence to deal
with the class of offenses charged and the person of the prisoner, it becomes a less than
luminous beacon.”); Siegel, supranote 2, at 510 (“When a nineteenth-century habeas court
said that it could examine only whether a sentencing court had jurisdiction, it did not really
mean that.”).

58 Cf. Dane, supra note 55, at 24 n.61 (explaining how Justice Frankfurter, “both as
academic and jurist,” was a key driver in “the erosion of the Idea of Jurisdiction and its
partial replacement by a much more statist, order-bound, conception of judicial authority,”
id. at 25 n.61); Erin Morrow Hawley, The Supreme Court’s Quiet Revolution: Redefining the
Meaning of Jurisdiction, 56 WM. & MARY L. REV. 2027 (2015) (describing how, “[o]ver the last
three decades, the Rehnquist and Roberts Courts have carried out a quiet revolution in the

»

nature and meaning of jurisdiction,” id. at 2030, by giving the term a “more precise defini-
tion,” id. at 2031, and setting forth a clear-statement rule that “a provision is jurisdictional
only when Congress plainly says so,” id. at 2043).

59  Caleb Nelson, Sovereign Immunity as a Doctrine of Personal Jurisdiction, 115 HARV. L.

REV. 1559, 1565 n.23 (2002).
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As the etymology of the term indicates, “jurisdiction” is most
simply defined as the power to “say” what legal relations exist between
third parties—i.e., what “the law” is. Thus, for a court to “have” juris-
diction, it must have been given power to affect the legal relations of
the particular parties before it in the particular way that it purports to
affect those legal relations, and all conditions necessary for the exer-
cise of that particular power over those particular persons must be pre-
sent. A court “exercises” jurisdiction whenever it declares or alters the
legal relations of the parties before it. When a court lacks power to
affect certain legal relations in the way it purports to, its actions have
no legal force—legally speaking, nothing has happened. Itis the same
result that would occur if you or I were to purport to alienate property
that didn’t belong to us or to marry two random people on the street.

The reason why nineteenth-century notions of jurisdiction seem
so foreign to present-day jurists is that modern doctrine doesn’t have
an intuitive, succinct way of describing what they used to call “jurisdic-
tion over the process”: the power of a court to issue particular writs
and precepts. “As remains the case today, courts primarily interacted
with the world through process; whether that be writs summoning par-
ties, committing convicted defendants to prison, or transferring the
ownership of property.”® And power to issue process has constitu-
tional significance: no person may be deprived of life, liberty, or prop-
erty, without due process of law.%! If process justifying custody is invalid,
then the prisoner is unlawfully held, giving him or her good grounds
to be discharged on habeas corpus. The true connections between
habeas corpus, jurisdiction, void judgments, and due process are only
visible once we understand the nineteenth-century doctrine of jurisdic-
tion in its historic context.

1. Origins of the Jurisdiction Concept

“Jurisdiction, in its most general sense, is the power to make, de-
clare, or apply the law; when confined to the judiciary department, it
is what we denominate the judicial power.”%* Although some modern
jurists would claim that this definition of the concept is imprecise,*
this conception of jurisdiction still lives on in modern public

60 Crema & Solum, supra note 14, at 469.

61 U.S. CONST. amends. V, XIV.

62 PETER S. DU PONCEAU, A DISSERTATION ON THE NATURE AND EXTENT OF THE
JURISDICTION OF THE COURTS OF THE UNITED STATES 21 (Philadelphia, Abraham Small
1824); see also Jurisdiction, WEBSTER, supra note 49 (using nearly the exact same wording).

63  See, e.g., Wilkins v. United States, 143 S. Ct. 870, 875 (2023) (“Jurisdiction, this
Court has observed, is a word of many, too many, meanings.” (quoting Arbaugh v. Y & H
Corp., 546 U.S. 500, 510 (2006))).
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international law.%* And rightly so—the traditional idea of jurisdiction
was closely intertwined with notions of sovereignty.

“The power of a sovereign to affect the rights of persons, whether
by legislation, by executive decree, or by the judgment of a court, is
called jurisdiction.”® This idea of jurisdiction-as-sovereign-power can
be traced back as least as far as Henry of Bracton’s On the Laws and
Customs of England, in which he put forth the theory that “all jurisdic-
tion flows from the crown.”® As Sir William Holdsworth explains,
Bracton’s theory was more prescriptive than descriptive—at that time,
local lords exercised over their tenants a “purely feudal jurisdiction
[that] d[id] not depend upon a special grant from the crown.”?
“However, the King’s judges continued to urge this theory until it be-
came fully accepted.”® And when the American colonies declared
their independence, they continued to adhere to Bracton’s theory of
jurisdiction, albeit with a Lockean twist: “all power is . . . vested in, &
consequently derived from the people.”®

64  See RESTATEMENT (FOURTH) OF THE FOREIGN RELS. L. OF THE U.S., pt. IV, intro.
note (AM. L. INST. 2018) (“Jurisdiction refers to the authority of a state to make, apply, and
enforce law.”).

65 Joseph H. Beale, The Jurisdiction of a Sovereign State, 36 HARV. L. REV. 241, 241
(1923); see also INS v. Chadha, 462 U.S. 919, 952 (1983) (defining legislative power granted
by Article I similarly).

66 1 W.S. HOLDSWORTH, A HISTORY OF ENGLISH LAW 87 (1922). Bracton did not say
these words directly, but the principle they are founded upon is present throughout his
treatise. See, e.g., 2 BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND 167 (George E.
Woodbine ed., Samuel E. Thorne trans., Belknap Press 1968) (“Those [liberties] con-
cerned with jurisdiction and the peace—those connected with justice and the peace—be-
long to no one save the crown alone and the royal dignity, nor can they be separated from
the crown, since they constitute the crown—for to do justice, give judgment and preserve
the peace is the crown.” (cleaned up)).

67 1 HOLDSWORTH, supra note 66, at 64, 87.

68 Comment, The Effect of Extra-Jurisdictional Decisions, 34 ILL. L. REV. 567, 569 n.7
(1940); see also 1 HOLDSWORTH, supra note 66, at 89 (“The theory of the king and his law-
yers, that no franchise could exist except by virtue of a royal grant, became the law for the
future.”). For examples of statements from subsequent English jurists, see MATTHEW HALE,
THE PREROGATIVES OF THE KING 201 (D.E.C. Yale ed., Selden Society 1976) (“[A]ll jurisdic-
tions are derived from the crown and are exercised either by immediate commission from
his Majesty or by grant over to his subjects . . ..”); 7 MATTHEW BACON, A NEW ABRIDGMENT
OF THE LAW *451 (Henry Gwillim & Bird Wilson eds., Farrand & Nicholas 1st American ed.
1811) (“In respect of the king, all jurisdiction is mediately or immediately derived from
him . . ..”); see also Commonwealth v. Bell, 1 Add. 156, 176 (Pa. Cnty. Ct. 1793) (“[F]or all
jurisdiction rests in the Crown, and therefore the king’s court ought to be informed how
the authority is derived . . . .”).

69 VA. DECLARATION OF RIGHTS of 1776, art. IT; JOHN LOCKE, THE SECOND TREATISE:
AN ESSAY CONCERNING THE TRUE ORIGINAL, EXTENT, AND END OF CIVIL GOVERNMENT § 243
(1689), reprinted in TWO TREATISES OF GOVERNMENT AND A LETTER CONCERNING
TOLERATION 100, 208-09 (Ian Shapiro ed. 2003) (“The power that every individual gave
the society, when he entered into it, can never revert to the individuals again, as long as the
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The corollary to Bracton’s theory was that any exercise of jurisdic-
tion exceeding the scope of permission granted by the sovereign is
void—a legal nullity.” As Professors Henry Hart and Alfred Sacks tell
us, “The characteristic sanction of an empowering arrangement is the
sanction of nullity.”™ This common law principle can be seen across
various bodies of private law, such as the law of corporations, contracts,
and agency.”? “The sanction of nullity is [likewise] pervasive in the
whole theory of American public law, although the point is not always
appreciated.”” The idea behind the sanction of nullity, at least with
respect to the judicial power, is that a judge who acts without jurisdic-
tion has ceased to be a judge, ergo the phrase “coram non judice.”™ “It

society lasts, but will always remain in the community . . . . But if they have set limits to the
duration of their legislative, and made this supreme power in any person, or assembly, only
temporary; or else, when by the miscarriages of those in authority it is forfeited; upon the
forfeiture, or at the determination of the time set, it reverts to the society, and the people
have a right to act as supreme, and continue the legislative in themselves; or erect a new
form, or . . . new hands, as they think good.”); accord THE DECLARATION OF INDEPENDENCE
para. 2 (U.S. 1776) (positing that legitimate governments “deriv[e] their just powers from
the consent of the governed”); THE FEDERALIST NO. 49, at 261 (James Madison) (George
W. Carey & James McClellan eds., 2001) (speaking of “the people” as “the only legitimate
fountain of power”); MASS. CONST. of 1780, pt. 1, art. V (“All power residing originally in
the people, and being derived from them, the several magistrates and officers of govern-
ment, vested with authority, whether legislative, executive, or judicial, are their substitutes
and agents, and are at all times accountable to them.”); N.Y. CONST. of 1777, art. I (“[N]o
authority shall, on any presence whatever, be exercised over the people or members of this
State but such as shall be derived from and granted by them.”); see also TIMOTHY BROWN,
COMMENTARIES ON THE JURISDICTION OF COURTS § 12 (Chicago, Callaghan & Co. 1891)
(“Jurisdiction, being the power to judicially administer the law, must emanate from the
sovereign power of the body politic it represents; it was originally derived from the crown.”).

70  Comment, supra note 68, at 569; see also THE FEDERALIST NO. 78, supra note 69, at
403 (Alexander Hamilton) (“There is no position which depends on clearer principles,
than that every act of a delegated authority, contrary to the tenor of the commission under
which it is exercised, is void.”).

71 HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN
THE MAKING AND APPLICATION OF LAW 149 (tent. ed. 1958). For further discussion of nul-
lity, see infra subsection II1.A.4.

72 See, e.g., Rv. Spencer (1766) 97 Eng. Rep. 1121, 1126-27; 3 Burr. 1827, 1839 (“Cor-
porations cannot make bye-laws contrary to their constitution. If they do, they act without
authority. . .. The bye-law is, in my opinion, clearly void.”); Shearer v. Fowler, 7 Mass. (7
Tyng) 31, 32 (1810) (discussing a situation where a “contract is void for want of power in
one of the parties”); Teakle v. Bailey, 23 F. Cas. 816, 819 (C.C.D. Va. 1822) (No. 13,811)
(“That an agent to sell cannot be himself the purchaser, under the power to sell, is well
settled. Such a purchase is absolutely void.”).

73 HART & SACKS, supra note 71, at 174.

74 See Stansbury v. Inglehart, 20 D.C. (9 Mackey) 134, 159 (1889) (explaining that,
when a court lacks jurisdiction, “in contemplation of law the person who purports to render
judgment is not a judge”); see also Baude, supra note 43, at 1828; Nelson, supra note 59, at
1587 n.128; Ryan C. Williams, Jurisdiction as Power, 89 U. CHI L. REV. 1719, 1731 & n.52
(2022).
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is as if a private person said, referring to a lawsuit between A and B, 1
give judgment for B. Such conduct is mere eccentricity”; it has no le-
gally binding effect.”> And this corollary, the sanction of nullity, ap-
plies with no less force to the exercise of legislative power than it does
to the exercise of judicial.”

2. The Underappreciated Concept of “Jurisdiction over the Process”

Although most modern jurists only speak of jurisdiction as being
comprised of two heads—subject-matter jurisdiction and personal ju-
risdiction—Founding-era lawyers broke down the concept in more var-
ied ways.”” Speaking of the concept in the general sense, Peter Du
Ponceau explained that all jurisdiction “rests on one of three founda-
tions, or on several of them together”:

1st. The place or territory over which it is exercised, and that is
called jurisdiction over the place, in locum.

2d. The persons which are subjected to its action, and that is
jurisdiction over the person, in personam.

3d. The subjects of which it takes cognisance, and that is juris-
diction over the subject matter, in subjectam materiam.™

More specifically with respect to the judiciary, it was said that a court
must have “jurisdiction over the persons, . . . over the cause, . . . [and]
over the process,” or else its action would be coram non judice™ As

75 John Harrison, The Constitutional Origins and Implications of Judicial Review, 84 VA. L.
REV. 333, 341 (1998); Dane, supra note 55, at 23-24; see also 2 BRACTON, supra note 66, at
304 (“The judge, that his judgments may be valid, must have jurisdiction, ordinary or dele-
gated.”).

76  See St. Louis v. Ferry Co., 78 U.S. (11 Wall.) 423, 430 (1871) (“Jurisdiction is as
necessary to valid legislative as to valid judicial action.”); see also HART & SACKS, supra note
71, at 174 (describing judicial review of statutes as the sanction of nullity’s “most familiar
form”).

77  SeeNelson, supra note 59, at 1565 n.23.

78 DU PONCEAU, supra note 62, at 21-22.

79 Grumon v. Raymond, 1 Conn. 39, 45 (1814); see also Bigelow v. Stearns, 19 Johns.
39, 40 (N.Y. Sup. Ct. 1821) (“I consider it perfectly well settled, that to justify an inferior
magistrate in committing a person, he must have jurisdiction not only of the subject matter
of the complaint, but also of the process and the person of the defendant.”); Nathan v.
Virginia, 1 U.S. (1 Dall.) 77, 80 (Pa. Ct. Com. Pl. 1781) (explaining that “a writ [is] void,
where the court had no jurisdiction of the cause, or issued a writ, which they had no au-
thority to issue”); 2 ROLLIN C. HURD, A TREATISE ON THE RIGHT OF PERSONAL LIBERTY, AND
ON THE WRIT OF HABEAS CORPUS AND THE PRACTICE CONNECTED WITH IT 364-65 (Albany,
W.C. Little & Co. 1858) (discussing the concept in these precise terms); 1 HENRY CAMPBELL
BLACK, A TREATISE ON THE LAW OF JUDGMENTS § 215, at 260 (1891) (“For jurisdiction is not
merely the authority to determine a controversy, but also the power to announce the sen-
tence of the law, and . . . the power to command or forbid particular action or to award a
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Professor Caleb Nelson notes, the terminology of “jurisdiction over the
process” is “not in common currency today.”® That is unfortunate,
because it is analytically useful to think of jurisdiction in this way.

“Process,” as used in this sense, carried the same meaning that a
number of scholars have argued the term as used in the Fifth Amend-
ment originally carried: “the ‘writs or precepts that go forth’ from a
court.”® Lawyers of the Founding era distinguished between three
types of process: original process, “the means taken to compel the de-
fendant to appear in court”; final process, which is “the process of ex-
ecution”; and mesne process, “which issues . .. upon some collateral
or interlocutory matter” that arises over the course of the action.®

A court’s jurisdiction over the process might be limited in any of
the three vectors identified by Du Ponceau: there might be territorial
limits to a court’s issuance of process;* there might be certain classes
of “persons” exempt from a court’s issuance of process;* or there
might be certain subject-matter limitations on a court’s issuance of pro-
cess.® Moreover, grants of jurisdiction, like other grants of power,

particular remedy . . . .”); Coram non judice, BOUVIER’S LAW DICTIONARY (Boston, Bos. Book
Co., new ed. 1897) (paraphrasing Grumon).

80 Nelson, supranote 59, at 1565 n.23. The concept is occasionally spoken of by mod-
ern commentators, albeit more along the lines of how Black explained the issue in his trea-
tise. See, e.g., Jurisdiction, LEGAL INFO. INST., https://www.law.cornell.edu/wex/jurisdiction
[https://perma.cc/YPZ6-DZA7] (“Ajurisdictional question may be broken down into three
components: . . . Whether there is jurisdiction to render the particular judgment sought.”).

81 Crema & Solum, supra note 14, at 465 (quoting Process, T. CUNNINGHAM, A NEW
AND COMPLETE LAW-DICTIONARY (London, S. Crowder 1765)); see also Thomas Y. Davies,
Correcting Search-and-Seizure History: Now-Forgotten Common-Law Warrantless Arrest Standards
and the Original Understanding of “Due Process of Law,”'77 MI1SS. L.J. 1, 82 (2007) (“[F]raming-
era Americans would still have understood that ‘process of law’ referred primarily to written
instruments that conferred authority.”).

82 Process, WEBSTER, supra note 49; Crema & Solum, supra note 14, at 452, 465 (citing
3 BLACKSTONE, supra note 31, at ¥279).

83  See, e.g., Pennoyer v. Neff, 95 U.S. 714, 727 (1878) (“Process from the tribunals of
one State cannot run into another State, and summon parties there domiciled to leave its
territory and respond to proceedings against them.”).

84  See, e.g., Nelson, supra note 59, at 1566, 1574-608 (explaining how the non-Elev-
enth Amendment form of state sovereign immunity acted as a limitation on the process
issuable by federal courts).

85  This final vector of limitation is readily amenable to further subclassification. One
possibility is a limitation on what kinds of process a court can issue—for instance, Congress
may suspend issuance of writs of habeas corpus during a rebellion or invasion. See U.S.
CONST. art. I, § 9, cl. 2. Another possibility is a limitation on the conditions under which a
particular form of process may issue—*“[i]f in an ordinary foreclosure case, a man and his
wife being parties, the Court of Chancery should decree a divorce between them,” the Court
of Chancery would have acted without jurisdiction to issue the divorce decree, even though
it might have such jurisdiction in a proper case. Munday v. Vail, 34 N.J.L. 418, 422-23
(1871); see also JOHN D. WORKS, COURTS AND THEIR JURISDICTION 20-23 (Cincinnati, Rob-
ert Clarke Co. 1894) (discussing this type of jurisdictional defect); 1 BLACK, supra note 79,
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were typically construed strictly.®® Accordingly, it was a blackletter prin-
ciple of the law that “courts which [we]re created by written law, and
whose jurisdiction [has been] defined by written law, cannot transcend
that jurisdiction,”®” although there was at least some allowance for “in-
ferr[ing] from the general nature of the court or the absence of spe-
cific limitations upon its powers” the existence of jurisdiction in a par-
ticular case.® Along this same line of thought is the principle that the
“stream” of jurisdiction flowing from the sovereign could not be bro-
ken by any jurisdictional defect along the way. This could arise in two
distinct ways. First, where “the alleged jurisdiction of a court to take
any particular action is derived from a statute, and that statute is shown
to be unconstitutional,” then the court lacks jurisdiction to take that
action—such was the holding of Marbury v. Madison.® Second, the
court must have jurisdiction at every step in the action, from original
to final process, and a lack of jurisdiction at one step could cause a lack
of jurisdiction at a later step if taking the former step was a jurisdic-
tional requirement for the latter.” The reason for these two rules is

§ 215, at 261-62 (asserting that a court cannot “go beyond the issues and pass upon a matter
which the parties neither submitted nor intended to submit for its determination”). Yet
another is a limitation in degree rather than kind—for instance, there might be some max-
imum penalty that a court can give for a given offense, and the court would exceed its juris-
diction to go above that maximum. See, e.g., In re Sweatman, 1 Cow. 144, 150-51 (N.Y. Sup.
Ct. 1823).

86 Clark v. Brown, 18 Wend. 213, 230 (N.Y. Sup. Ct. 1837) (“Itis an old maxim that a
statute which gives a new remedy ought not to receive a liberal construction; and perhaps
a still older one, that a statute creating a new jurisdiction ought to be construed strictly.”
(citation omitted)); Hubley v. White, 2 Yeates 133, 144 (Pa. 1796) (similar); 1 JOHN COMYNS,
A DIGEST OF THE LAWS OF ENGLAND 458 (London, W. Strahan 1780) (“An authority ought

to be strictly pursued . . . .”).
87  Ex parte B()llmdn 8 U.S. (4 Cranch) 75, 93 (1807); see also DU PONCEAU, supra note
62, at x—xi (“The common law ... is a system of jurisprudence and nothing more. Itis no

longer the source of power or jurisdiction, but the means or instrument through which it is
exercised.”).

88 1 BLACK, supranote 79, § 216, at 262.

89  Id.; Marbury v. Madison, 5 U.S. (1 Cranch) 137, 173 (1803) (“[I]f this court is not
authorized to issue a writ of mandamus to such an officer, it must be because the law is
unconstitutional, and therefore absolutely incapable of conferring the authority, and as-
signing the duties which its words purport to confer and assign.”); see also Chisholm v. Geor-
gia, 2 U.S. (2 Dall.) 419, 433 (1793) (opinion of Iredell, J.) (“Having a right thus to establish
the Court, and it being capable of being established in no other manner, I conceive it nec-
essarily follows, that they are also to direct the manner of its proceedings. Upon this au-
thority, there is, that I know, but one limit; that is, ‘that they shall not exceed their author-
ity.” If they do, I have no hesitation to say, that any act to that effect would be utterly void,
because it would be inconsistent with the Constitution, which is a fundamental law para-
mount to all others . .. .”), superseded by constitutional amendment, U.S. CONST. amend. XI.

90  See Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 718 (1838) (“[The ques-
tion of jurisdiction] must be considered and decided, before any court can move one fur-
ther step in the cause; as any movement is necessarily the exercise of jurisdiction.”);
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the same: “for as the stream cannot rise higher than its source, no ju-
risdiction can be derived from a void act.”

Closer attention to the concept of jurisdiction over the process
would be beneficial in many of today’s debates over what qualifies as
jurisdictional error. But when it comes to habeas, particularly postcon-
viction habeas, the concept of jurisdiction over the process is indispen-
sable. It has been said that, at its core, habeas corpus acted as “the
instrument by which due process could be insisted upon.”®? Justice
Gorsuch (and Justice Scalia before him) was correct to make this asser-
tion. Where they were led astray, however, was in their understanding
of what “due process” meant.

3. The Original Meaning of “Due Process of Law”

Many originalists understand the Due Process Clauses to encom-
pass only what is known in modern parlance as “procedural due pro-
cess,” either the narrower conception—under which the clauses only
guarantee that individuals will not be deprived of life, liberty, or prop-
erty except as prescribed by established law—or the broader one—un-
der which the clauses also guarantee that “judicial or executive depri-
vations follow fair procedures.”™ On this reading, “due process” is
primarily a constraint on the courts, “and, perhaps, [on] the executive
with respect to prosecution and the enforcement of court judgments,”
with (maybe) some bare minimum standards placed on the

Windsor v. McVeigh, 93 U.S. 274, 282 (1876) (“Though the court may possess jurisdiction
of a cause, of the subject-matter, and of the parties, it is still limited in its modes of proce-
dure, and in the extent and character of its judgments. It must act judicially in all things,
and cannot then transcend the power conferred by the law.”); see also 1 BLACK, supra note
79, § 186 (explaining that the judgment must accord with the verdict in order to be valid—
in other words, a jurisdictional prerequisite for the issuance of final process).

91 1BLACK, supranote 79, § 216, at 263; see also James Wilson, Speech Delivered in the
Convention for the Province of Pennsylvania (Jan. 1775), in 1 COLLECTED WORKS OF JAMES
WILSON 32, 39 (Kermit L. Hall & Mark David Hall eds., 2007) (“That a void act can confer
no authority upon those, who proceed under colour of it, is a selfevident proposition.”); id.
at 42 (explaining that, as to both royal “[c]ommissions” as well as “the king’s writs,” where
they are not “allowed by the common law, or warranted by some act of parliament,” they
are “void; [they] ha[ve] no legal existence; [they] can communicate no authority”); A LAW
GRAMMAR: OR, AN INTRODUCTION TO THE THEORY AND PRACTICE OF ENGLISH
JURISPRUDENCE *83-84 (Dublin, James Moore 1791) (“FIRST, That whatever is exceptiona-
ble in the conduct of public affairs is not to be imputed to the king . . . . SECONDLY, . . . the
prerogative of the Crown extends not to do any injury; it is created for the benefit of the
people; and therefore cannot be exerted to their prejudice.”).

92 Brownv. Davenport, 142 S. Ct. 1510, 1520 (2022) (quoting Hamdi v. Rumsfeld, 542
U.S. 507, 555 (2004) (Scalia, J., dissenting)).

93  John Harrison, Substantive Due Process and the Constitutional Text, 83 VA. L. REV. 493,
497 (1997).
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legislature.®* This interpretation, particularly in comparison to the ro-
bust doctrines that have come to be associated with “due process” in
the past century, makes the Due Process Clauses seem relatively “triv-
ial.”® But the original meaning of “due process of law,” at least with
respect to the Fifth Amendment’s clause, was much more robust than
that.

As Max Crema and Professor Lawrence Solum have explained, the
guarantee that no person shall “be deprived of life, liberty, or property,
without due process of law”% originally meant that no person could be
deprived of those things except in conformance with “duly issued writs
or precepts,” either issued by a court or arising by operation of law.%
“The Clause therefore prohibits arbitrary deprivations and furthers
separation of powers principles.”® It does so in (at least) four respects.
For one, it requires “institutional coordination” to work a deprivation
of life, liberty, or property: executive officials can only act pursuant to
a judicial order authorized by the law of the land.?® Second, it limits
the extent to which the legislature can “alter[] the past legal conse-
quences of past actions” with respect to life, liberty, and property.!®

94 Nathan S. Chapman & Michael W. McConnell, Due Process as Separation of Powers,
121 YALELJ. 1672, 1676 (2012).

95  (f. Frank H. Easterbrook, Substance and Due Process, 1982 SUP. CT. REV. 85, 99 (stat-
ing that this was the expectation of the Framers).

96 U.S. CONST. amend. V.

97 Crema & Solum, supra note 14, at 462. Crema and Solum intimated that this inter-
pretation of the clause would be narrower than even the narrowest version of procedural
due process. See id. I am not so sure. As Chapman and McConnell have pointed out,
“[Clommon law remedies were inseparable from their corresponding writs.” Chapman &
McConnell, supranote 94, at 1683 (citing Daniel J. Hulsebosch, Writs to Rights: “Navigability”
and the Transformation of the Common Law in the Nineteenth Century, 23 CARDOZO L. REV. 1049,
1051 (2002)); accord Bellia, supra note 54, at 784. “A legal action was a discrete license to
sue in a particular court for particular relief based on standardized facts . . . . The lawyer’s
task was to fit his client’s grievance into one of the forms of action.”
1050. And although “judges [frequently] bent and stretched these forms of actions to make
them fit new cases,” their willingness to do so “was often based on their sense of how far it
was appropriate to bend and stretch the recognized forms of action.” James Gordley, The
Common Law in the Twentieth Century: Some Unfinished Business, 88 CALIF. L. REV. 1815, 1818
(2000). Accordingly, the idea that the writs or precepts must be “duly” issued may well have
included a norm that the issuing judge or magistrate adhere to the “the law of the land.”
(f. Crema & Solum, supranote 14, at 461-62 (defining the latter phrase to “guarantee that
the king not act contrary to . .. ‘the Common Law, Statute Law, or Custom of England’”
(quoting 2 EDWARD COKE, INSTITUTES *45)).

98 Crema & Solum, supra note 14, at 452.

99  See Chapman & McConnell, supra note 94, at 1683. As mentioned above, the nota-
ble exception here is process arising by operation of law. For further discussion of this
topic, see Davies, supra note 81, at 54-62, 73-76.

100 Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactivity, 94 GEO.
LJ. 1015, 1023 (2006) (quoting Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 219
(1988) (Scalia, J., concurring)); see also United States v. Bryan, 13 U.S. (9 Cranch) 374, 379

Hulsebosch, supra, at



1066 NOTRE DAME LAW REVIEW [voL. 100:1045

Third, it limits the extent to which Congress can authorize non-Arti-
cle IIT officials to engage in adjudication involving life, liberty, or prop-
erty.!” And fourth, it guarantees accountability to those deprived of
life, liberty, or property by stripping the executive official working the
deprivation of any immunity or legal authority to engage in such con-
duct.'?

* * *

So what does this all tell us about postconviction relief? For one
thing, it explains what is sufficient cause for confinement: due process
of law. “To make imprisonment lawful, it must either be, by process
from the courts of judicature, or by warrant from some legal officer,
having authority to commit to prison . ...”'” Moreover, it illuminates
how a petitioner who has been convicted by a court of law might nev-
ertheless be eligible for discharge on habeas: a want of jurisdiction to
issue final process. For the process issued by a court without

(1815) (arguments of counsel) (positing that “retrospective” civil legislation “would be vir-
tually taking away private ‘property’ without ‘due process of law’” (emphasis omitted)). See
generally Woolhandler, supra.

101 See generally Caleb Nelson, Adjudication in the Political Branches, 107 COLUM. L. REV.
559 (2007) (“American constitutions were widely understood to require an opportunity for
‘judicial’ proceedings when the government proposed to act upon core private rights.” Id.
at 569.); Caleb Nelson, Vested Rights, “Franchises,” and the Separation of Powers, 169 U. PA. L.
REV. 1429 (2021) (correcting an error he made in his previous article with respect to the
classification of “franchises”); see also Murray’s Lessee v. Hoboken Land & Improvement
Co.,59 U.S. (18 How.) 272 (1856) (“It must be admitted that, if the auditing of this account,
and the ascertainment of its balance, and the issuing of this process, was an exercise of the
judicial power of the United States, the proceeding was void; for the officers who performed
these acts could exercise no part of that judicial power.” Id. at 275 (emphasis added).).
Here, the strictures placed on the states would be meaningfully different. States are not
bound by Article III and accordingly are afforded much greater latitude in terms of pre-
scribing what qualifies as a court and who can exercise judicial power. The Due Process
Clause only requires the exercise of judicial power; it does not prescribe what a judicial
official looks like.

102  Cf HALE, supra note 68, at 15 (“For the king’s act in such case being void doth not
justify or defend the instruments. . . . [F]or if it be wrong and contrary to the law, it is not
the act of the king but of the minister or instrument that put it in execution and conse-
quently such minister is liable to the coercion of the law to make satisfaction.”); JAMES
WILSON, Lectures on Law: The Subject Continued. Of Sheriffs and Coroners (1791), in 2
COLLECTED WORKS OF JAMES WILSON, supra note 91, at 1012, 1015 (“With regard to process
issuing from the courts of justice, the sheriff’s power and duty is, to execute it, not to dispute
its validity . . . . From this general rule, however, one exception must be taken and allowed.
He must judge, at his peril, whether the court, from which the process issued, has or has
not jurisdiction of the cause.”); see also Crema & Solum, supranote 14, at 482 (“[T]he prac-
tical benefit of this focus on due process of law was to allow any person imprisoned or held
against their will to test the validity of their capture through a suit or habeas action . . ..”).

103 1 BLACKSTONE, supranote 31, at ¥132-33; see alsoR v. Paty (1704) 92 Eng. Rep. 232,
234; 2 Ld. Raym. 1105, 1108-09 (opinion of Powys, J.) (explaining that “due process of law”
means “that all commitments must be by a legal authority”).



2025] HABEAS CORPUS AND VOID JUDGMENTS 1067

jurisdiction is “mere waste paper”'"—*if coram non judice, the sentence
is as if not pronounced.”® “By it, no rights are divested. From it no
rights can be obtained. Being worthless in itself, all proceedings
founded upon it are equally worthless. It neither binds nor bars any
one. All acts performed under it and all claims flowing out of it are
void.”!% Tt is these two principles that form the foundation of the
“Great Writ” of habeas corpus ad subjiciendum.

D. Identifying Jurisdictional Rules Relevant to Habeas

Identifying which legal directives to courts are “jurisdictional” is a
conundrum that courts and commentators have wrestled with in re-
cent years.!”” Indeed, this problem is so confounding that some have
gone as far as to argue “that there is no hard conceptual difference
between jurisdiction and the merits.”!® And when it comes to nine-
teenth-century habeas doctrine, modern commentators are even more
skeptical.'?

I am more optimistic about our line-drawing abilities. The juris-
dictional issue is easiest when it concerns issues at the threshold:
whether the court has the power over the parties, over the general sub-
ject matter, and to give the relief requested. Thankfully, “[q]uestions

104 Voorhees v. Jackson, 35 U.S. (10 Pet.) 449, 475 (1836).

105 Rose v. Himely, 8 U.S. (4 Cranch) 241, 278 (1808).

106 A.C. FREEMAN, A TREATISE ON THE LAW OF JUDGMENTS: INCLUDING ALL FINAL
DETERMINATIONS OF THE RIGHTS OF PARTIES IN ACTIONS OR PROCEEDINGS AT LAW OR IN
EQUITY § 117 (San Francisco, A.L. Bancroft & Co. 1873); see also Ex parte Randolph, 20 F.
Cas. 242, 251 (C.C.D. Va. 1833) (No. 11,558) (opinion of Barbour, J.) (“[A] habeas corpus
will not lie, where the imprisonment is under voidable process, but only where it is merely
void; for void process is the same thing as if there were none at all; and then the party is in
effect imprisoned, without any authority whatever.”).

107  See, e.g., Alex Lees, Note, The Jurisdictional Label: Use and Misuse, 58 STAN. L. REV.
1457 (2006) (proposing an institutional-competence model to jurisdictionality); Kontrick
v. Ryan, 540 U.S. 443, 455 (2004) (“Clarity would be facilitated if courts and litigants used
the label ‘jurisdictional’ not for claim-processing rules, but only for prescriptions delineat-
ing the classes of cases (subject-matter jurisdiction) and the persons (personal jurisdiction)
falling within a court’s adjudicatory authority.”); Hawley, supra note 58, at 2032 (“What the
contemporary Court really wants to ask, and should have been asking all along, is this: Did
Congress intend this provision to oust the federal courts of their power to adjudicate this
caser”).

108 Evan Tsen Lee, The Dubious Concept of Jurisdiction, 54 HASTINGS L.J. 1613, 1614
(2003). See generally id.

109  See Forsythe, supra note 11, at 1132. Nor is this skepticism limited to one side of
the debate. See, e.g., Bator, supra note 2, at 470 (“It would be useless to try to show that
these decisions establish clear and sensible guidelines for the scope of the habeas corpus
jurisdiction.”); Siegel, supra note 2, at 510 (“When a nineteenth-century habeas court said
that it could examine only whether a sentencing court had jurisdiction, it did not really
mean that.”).
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of jurisdiction usually come into play at the threshold of a proceeding.
But not always.” 1% As the New Jersey Supreme Court wrote in 1835:

A void judgment, is undoubtedly in a broad sense of the term, an
erroneous one. But a judgment may be manifestly erroneous, and
yet not a void one. . .. I do not mean to say that a court having a
general jurisdiction upon any given subject, may not do a void act,
or render a void judgment upon any matter within the general
scope of that jurisdiction; and though the difficulty, as Chief Justice
Marshall remarks, in Griffith v. Frazier, of distinguishing those cases
in which a court may be said to have acted without authority, on a
matter of general cognizance, may be perceived and felt, yet the
difficulty of marking the precise line of distinction, does not prove
that none exists.!!!

As Professor Perry Dane has written, “The challenge, in making
sense of the notion of excess of jurisdiction, is to draw sensible, intel-
lectually respectable lines between abuses of jurisdiction and mere er-
rors of law.”112

1. Hohfeld’s Fundamental Jural Relations

Like Professor Ryan Williams proposed in a recent article, we can
gainfully analyze the concept of jurisdiction using Professor Wesley
Newcomb Hohfeld’s “well-known scheme of jural relations.”!!3

To anticipate one possible objection: “readers might wonder
about [the] originalist bona fides” of arguments that are as much “an-
alytical” as they are “historical.”!'* That concern is fair, but misplaced.

“Words and phrases express concepts, but words are not the same
kinds of things as concepts.”!’® Originalists care about the original
meaning of words in the constitutional text because the meaning of

110 Dane, supra note 55, at 47 (footnote omitted).

111  State v. Sheriff of Middlesex, 15 N.J.L. 68, 71 (1835) (citing Griffith v. Frazier, 12
U.S. (8 Cranch) 9, 25 (1814)).

112 Dane, supra note 55, at 49; see also Sandra Day O’Connor, Altered States: Federalism
and Devolution at the “Real” Turn of the Millennium, 60 CAMBRIDGE L.J. 493, 501-02 (2001)
(U.K.) (“While reasonable minds may differ as to where those lines are, line-drawing is the
essence of law. The difficulty of the task is no cause to shrink from it.”).

113  Williams, supra note 74, at 1728, 1728-32 (citing Wesley Newcomb Hohfeld, Some
Fundamental Legal Conceptions as Applied in Judicial Reasoning, 23 YALE L.J. 16 (1913)); see also
Harrison, supra note 75, at 339-40 (using “Hohfeld’s analytical scheme” to supply the ter-
minology for his analysis); HART & SACKS, supra note 71, at 141-55 (discussing the Hohfeld-
ian relations in the context of private law).

114  Caleb Nelson, The Constitutionality of Civil Forfeiture, 125 YALE L.]. 2446, 2481 (2016).

115 Lawrence Solum, Legal Theory Lexicon 094: Words and Concepts, Sentences and Propo-
sitions, LEGAL THEORY LEXICON (Sept. 7, 2024), https://Isolum.typepad.com
/legal_theory_lexicon/2019/03/legal-theory-lexicon-094-words-and-concepts.html
[https://perma.cc/L4HH-2YVZ].
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those words communicates “semantic content” (the concepts and
propositions conveyed by words and sentences in a text), which in turn
is given legal effect by way of construction, a practice constrained by
the semantic content of the interpreted text.!'® Hohfeld’s framework
has nothing to say about how to interpret the text of the Constitution
or other positive law; rather, it is a tool of construction that helps law-
yers craft semantic content into coherent legal content. But if one is
still unconvinced of using Hohfeld to facilitate originalist analysis,
compare the concept of “jurisdiction” explored above in subsec-
tion I.C.1 with the definition he supplied for “power”: the relation
where “[a] change in a given legal relation may result . . . from some
superadded fact or group of facts which are under the volitional con-
trol of one or more human beings.”!!”

Hohfeld developed his framework out of a belief that, “in any
closely reasoned problem, whether legal or non-legal, chameleon-
hued words are a peril both to clear thought and to lucid expres-
sion.”!8 That is precisely the malady plaguing the law of judgments
(and constitutional law more generally). “Jurisdiction,” “power,”
“rights,” “errors,” even “void” and “voidable”—these are the sorts of
chameleon-hued words that Hohfeld had in mind.!* Hohfeld’s frame-
work is essentially an exercise in what Professor David Plunkett has
termed “metalinguistic negotiation,” helping author and reader to
avoid falling into the trap of “‘merely talking past’ one another” in a
dispute.'” Moreover, “inadequacy and ambiguity of terms unfortu-
nately reflect, all too often, corresponding paucity and confusion as
regards actual legal conceptions.”!?! Using Hohfeld’s scheme thus will
help us not only better understand the historical doctrine, but also
identify where it is logically deficient.

Hohfeld’s framework consists of two sets of four relations, with
each relation having an “opposite” and a “correlative”!?%

116  SeeCrema & Solum, supranote 14, at 455-61; Lawrence B. Solum, The Interpretation-
Construction Distinction, 27 CONST. COMMENT. 95, 98-102 (2010).

117 Hohfeld, supranote 113, at 44.

118  Id.at29.

119 Cf. id. at 28 (noting “the express or tacit assumption that all legal relations may be
reduced to ‘rights’ and ‘duties,” and that these latter categories are therefore adequate for
the purpose of analyzing even the most complex legal interests”); Biden v. Texas, 142 S. Ct.
2528, 2540 (2022) (repeating the adage that “[j]urisdiction . . . is a word of many, too many,
meanings” (alteration and omission in original) (quoting Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 90 (1998))); see also infra subsection I11.A.4.

120 David Plunkett, Which Concepts Should We Use?: Metalinguistic Negotiations and the
Methodology of Philosophy, 58 INQUIRY 828, 836, 835—-40 (2015).

121 Hohfeld, supranote 113, at 29.

122 “Each pair of correlatives must always exist together; when some person (A) has
one of the pair, another person (B) necessarily has the other.” In contrast, “[n]o pair of
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First-Order Relations Second-Order Relations
correlatives correlatives
8 | right'® i duty S | power  liability
Bl o) [ S et
= . : .. = . . . .
S| no-right ! privilege S| disability  ; immunity

The first-order relations “identify possible conduct as forbidden,
required, or permitted.”'?* In contrast, the second-order relations per-
tain to “capacities to alter existing legal arrangements.”!® It is the re-
lations of the latter set that we are primarily concerned with. Generally
speaking, action that fails to comport with a legal directive implicating
the second-order relations triggers the sanction of nullity.!2

As Hohfeld would tell us, “It [is] necessary to emphasize the im-
portance of differentiating purely legal relations from the physical and
mental facts that call such relations into being.”!?” On that same line
of thought, we should likewise distinguish between “juridical acts” and
“physical acts.”!?® This is especially important when it comes to the
sanction of nullity. “Juridical acts are accomplished with physical
acts, . .. but the two are distinct.”'®* For instance, when a judge pro-
nounces the order of the court, she is accomplishing both the physical
(either orally from the bench or in a written order) and the juridical

opposites can exist together. That is, when a person has a right, he cannot have a no-right
with respect to the same subject matter and the same person. When he has a privilege, he
cannot have a duty.” Arthur L. Corbin, Legal Analysis and Terminology, 29 YALE L.J. 163, 166
(1919) (picking up the thread from his colleague’s work following Professor Hohfeld’s un-
timely death in 1918, id. at 166 n.5).
123 The term “right” has a certain “looseness of usage”—*“[it] tends to be used indis-
criminately to cover what in a given case may be a privilege, a power, or an immunity, rather
than a right in the strictest sense.” Hohfeld, supra note 113, at 30. Here, Hohfeld is refer-
ring to the relation that exists when Person A owes a legal obligation to Person B, viewed
from the perspective of Person B.
In other words, if X has a right against Y that he shall stay off the former’s land,
the correlative (and equivalent) is that Y is under a duty toward X to stay off the
place. If, as seems desirable, we should seek a synonym for the term ‘right’ in this
limited and proper meaning, perhaps the word ‘claim’ would prove the best.

Id. at 32.

124 John Harrison, Power, Duty, and Facial Invalidity, 16 U. PA. J. CONST. L. 501, 508
(2013).

125  Id. at 509.

126  Harrison, supra note 75, at 341.

127 Hohfeld, supra note 113, at 20.

128  Harrison, supra note 124, at 513.

129  Id.at513 n.44.
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act of giving judgment on the case. When we say that her judgment is
a nullity because she lacked jurisdiction, we more precisely mean that
the judgment-asjuridical-act is void; we are not saying that the physical
act of pronouncing the sentence never occurred. This “blending” er-
ror is even more common with the sanction of nullity as applied to
statutes and judicial review.” “American courts have no general
power of control over legislatures. Their power, tout simple, is to treat
as null an otherwise relevant statute which they believe to be beyond
the powers of the legislature, when that is necessary to the correct de-
cision of a case within their jurisdiction.”!3! Thus, when a court says
that an unconstitutional statute is void ab initio, it is not entertaining
a “fiction” that the legislature never debated and voted on the bill, or
that it never became part of the code.'” Those physical acts occurred,
but the intended juridical acts did not.

A concrete illustration of the physicaljuridical distinction can be
seen in Howard v. United States, a case decided by the Sixth Circuit in
1896.'% The petitioner had been convicted of eight counts of mail
fraud and given cumulative sentences for each count.’* Because the
physical mittimus (the final process authorizing commitment) for the
second count authorized imprisonment “for the term of thirteen
months” but did not specify the precise date when this term would
begin, the petitioner claimed this omission rendered the mittimus void
for uncertainty and, consequently, the restraint of his liberty unlaw-
ful.1%

The Sixth Circuit correctly rejected Howard’s contention. The
physical copy of the mittimus “is merely evidence, and evidence only,
of the judgment and sentence of the court and the mittimus issued
thereunder.”’®  When understood in context, any superficial

130  Cf. Pierre Schlag, How To Do Things With Hohfeld, 78 LAW & CONTEMP. PROBS. 185,
193 (2015) (discussing this and other “errors of transposition”).

131 HART & SACKS, supra note 71, at 174.

132 Contra Siegel, supra note 2, at 525 (“The suggestion that a sentencing court loses
jurisdiction because of a constitutional defect in the statute creating the crime being tried
is not true. Itisa fiction. Like all legal fictions, it is a statement known to be false but made
and treated as though it were true in order ‘to reconcile a specific legal result with some
premise or postulate.”” (quoting L.L. Fuller, Legal Fictions, 25 ILL. L. REV. 513, 514 (1931))).
Of course, in a certain sense, the concept of jurisdiction s a legal fiction, much in the same
way that a corporation is a legal fiction—it is an artificial creation of the law, not merely an
abstraction of an on-the-ground truth. But I wouldn’t say that makes all postulates related
to such concepts false a priori (nor do I suppose that’s what Professor Siegel is trying to say
here).

133 Howard v. United States, 75 F. 986 (6th Cir. 1896); see also Micah S. Quigley, What
Is Habeas?, 173 U. PA. L. REV. 453, 482 & n.174 (2025) (discussing this case).

184  See Howard, 75 F. at 987.

135  Id. at 988.

136  Id. at 989.
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uncertainty in the document standing alone could be clarified by ref-
erence to the record of the case in its entirety, which made clear that
this term was to begin upon expiration of the term authorized by the
mittimus issuing for the first count.!¥” Even with this issue resolved,
that still left open the question of the convicting court’s “right and
power ... to impose cumulative and successive sentences’—i.e.,
whether the juridical issuance of such a mittimus was proper.'?

One final note on Hohfeld’s scheme: the two sets of jural relations
are not hermetically sealed from one another. Each conception is, of
course, distinct from all the others; however, individual relations “can
be aggregated in a variety of ways into some greater whole as jural com-
posites.”’®® For instance, “there can be duties with respect to the exer-
cise of powers.”!* A familiar illustration of this concept is that, in or-
der to exercise judicial power over a defendant, a court must give the
defendant “notice and an opportunity to be heard.”'*! If it fails to
comply with that duty, it cannot exercise power, and any purported
exercise of power will be a nullity. Alternatively phrased, the defend-
ant has a right to notice and an opportunity to be heard, and if this
right is violated, he will possess an immunity against the court’s exer-
cise of power. Thus, a court’s “power to set in operation the sanctions
of the [criminal] law”!*? may depend not only on some set of operative
facts that exist external to the court, but also on whether the court has
complied with the requisite duties for the exercise of that power, as
well as any legal directives conferring immunity from criminal punish-
ment in certain situations.

2. Creatures of the Constitution

Limitations on a court’s jurisdiction can come from statute just as
readily as they can from the Constitution.'** But given that the most
controversial postconviction relief concerns habeas for prisoners held
under color of state law, our primary concern is with what constitu-
tional provisions are “jurisdictional” in the relevant sense. Few federal
statutes place any limits on a state court’s criminal jurisdiction, and

137  Seeid. at 990.

138  See id. at 990, 990-91 (answering that question in the affirmative on the basis of
general law).

139  Schlag, supra note 130, at 189.

140  Harrison, supra note 124, at 511.

141  See United States v. James Daniel Good Real Prop., 510 U.S. 43, 48 (1993).

142 Cf 1 BLACK, supranote 79, § 215, at 260 (defining “jurisdiction”).

143  Williams, supra note 74, at 1785; see also 1 BLACK, supra note 79, § 216, at 262
(“[TThe jurisdiction of a particular court, in respect to the matters of which it may take
cognizance, may be defined in the constitutional or statutory enactment which creates
it, . . . or may be enlarged or abridged by subsequent legislation.”).
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state statutory limitations on jurisdiction are (broadly speaking) not
cognizable on federal habeas. The Constitution, however, does place
limitations on the states by way of the Fourteenth Amendment. But
are those limitations placed on the state judiciaries?

To keep things simple, let’s establish a few baseline assumptions.
First, let’s assume that the Bill of Rights is incorporated in its entirety
against the several states by way of the Privileges or Immunities
Clause.'** Second, let’s assume that the content of the incorporated
rights is determined by the original meaning of the relevant provisions
of the Bill of Rights, instead of the understanding of those rights at the
time of the Fourteenth Amendment’s ratification.!*5

The Constitution does not expressly prescribe the consequences
for a “violation” of its terms. But at least with respect to legislative
action, it was well established at the time of the Founding what those
consequences would be: nullity. The best explanation for the doctrine
can be found in Justice Paterson’s opinion in Vanhorne’s Lessee:

Whatis a Constitution? Itis the form of government, delineated
by the mighty hand of the people, in which certain first principles
of fundamental laws are established. The Constitution is certain
and fixed; it contains the permanent will of the people, and is the
supreme law of the land; it is paramount to the power of the Legis-
lature, and can be revoked or altered only by the authority that
made it. The life-giving principle and the death-doing stroke must
proceed from the same hand. What are Legislatures? Creatures of
the Constitution; they owe their existence to the Constitution: they
derive their powers from the Constitution: It is their commission;
and, therefore, all their acts must be conformable to it, or else they

144 It is, of course, plausible that the Privileges or Immunities Clause did not incorpo-
rate the Bill of Rights (or any other rights) against the several states. See generally Ilan
Wurman, Reversing Incorporation, 9 NOTRE DAME L. REV. 265 (2023) (impeaching proincor-
poration interpretations of the Fourteenth Amendment’s legislative history); William
Baude, Jud Campbell & Stephen E. Sachs, General Law and the Fourteenth Amendment, 76
STAN. L. REV. 1185 (2024) (suggesting that the Privileges or Immunities Clause did not
“confer” federal rights, id. at 1237 (emphasis added)—nor even any rights at all; “rather, it
recognized a restriction on state power to abridge [the rights of general citizenship],” id.
(emphasis added), which would have included many of the rights secured by the first eight
amendments as well as “retained natural rights and common-law rights,” id. at 1235, while
leaving states free to “regulate” those rights in a “reasonable, uniform, and impartial” manner,
id. at 1198); John Harrison, Reconstructing the Privileges or Immunities Clause, 101 YALE L.J.
1385, 1465-66 (1992) (suggesting that “[i]ncorporation under the Privileges or Immunities
Clause turns on whether the definition of a right of distinctively national citizenship in-
cludes its label” of “which level of government [the right] operate[s] against”).

145  Originalists are not of one mind on this point. Compare Mahanoy Area Sch. Dist. v.
B.L., 141 S. Ct. 2038, 2059 (2021) (Thomas, J., dissenting) (Fourteenth Amendment), with
Ramos v. Louisiana, 140 S. Ct. 1390, 1396 (2020) (Gorsuch, J.) (Bill of Rights).
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will be void. The Constitution is the work or will of the People
themselves, in their original, sovereign, and unlimited capacity. . . .

Could the Legislature have annulled these articles, [declaring
the rights of the people]? Surely no. As to these points there was
no devolution of power; the authority was purposely withheld, and
reserved by the people to themselves. If the Legislature had passed
an act declaring, that, in future, there should be no trial by Jury,
would it have been obligatory? No: It would have been void for
want of jurisdiction, or constitutional extent of power.!40

Under Justice Paterson’s logic, the entire Constitution prescribes
jurisdictional rules for all entities that derive their existence from it,
and the consequence for contravening those rules is that the juridical
actions in violation of the Constitution are legal nullities. And though
Justice Paterson’s opinion only discussed actions of the legislature, the
judiciary is no less a “Creature[] of the Constitution” than its coordi-
nate branches.!*”

Of course, the governments of the several states do not derive
their existence from the Federal Constitution. But the Constitution is
more than just a charter of incorporation for the federal government;
it is also “the supreme Law of the Land.”!*® Thus, insofar as the Con-
stitution incorporates certain provisions to limit the powers of the

146 Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 308-09, 28 F. Cas. 1012, 1014—
15 (C.C.D. Pa. 1795) (No. 16,857); see also Trs. of the Univ. of N.C. v. Foy, 5 N.C. (1 Mur.)
57,62-63 (1805) (adopting the position advanced by plaintiff’s counsel, who quoted Justice
Paterson’s opinion); Titus v. Latimer, 5 Tex. 433, 436 (1849) (using Justice Paterson’s phras-
ing).

147 Regents of the Univ. of Md. v. Williams, 9 G. & J. 365, 410 (Md. 1838) (“The legis-
lature, executive, and judiciary, are all creatures of the constitution, each confined in its
action to the circumscribed sphere assigned it, and cannot rightfully exercise any power
which is repugnant to that instrument, or not within their respective sphere of action.”); St.
George Tucker, View of the Constitution of the United States, in 1 BLACKSTONE’S
COMMENTARIES: WITH NOTES OF REFERENCE app. at 140, 354-55 (St. George Tucker ed.,
Philadelphia, William Young Birch & Abraham Small 1803) (“[T]he federal constitution
[is the instrument] from which the courts of the United States derive all their powers, in
like manner as the legislative and executive departments derive theirs.”); see also M‘Mullen
v. City Council of Charleston, 1 S.C.L. (1 Bay) 46, 4647 (S.C. Super. Ct. 1787) (“[The
municipal corporation is] the creature of the charter, which exists only in supposition or
intendment of law. That this charter prescribes its utmost limits and bounds, beyond which
it cannot pass. . . . Whenever, therefore, they proceed to take cognizance of things not cog-
nizable by them, or not expressly given them by charter, such proceedings are coram non
judice, and void . . ..”).

148 U.S. CONST. art. VI, cl. 2; see also Caleb Nelson, Originalism and Interpretive Conven-
tions, 70 U. CHL L. REV. 519, 569 (2003) (“The Constitution was a novel type of legal docu-
ment; it was not exactly like a statute, or a treaty, or a contract, or indeed anything that
lawyers had previously had to interpret.”).
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states, acts of a state contrary to those provisions would be no less a
nullity than like acts of the federal government.

To be clear, this is not to say that constitutional-error-correction
habeas is consistent with the original meaning of the Constitution.
There is a crucial difference between the legislative and the judicial
powers with respect to the Constitution. “Legislation that is beyond
enumerated federal power or contrary to an affirmative restriction
thereon is, in general, invalid. The courts’ judgments, by contrast, are
binding even when they rest on error concerning the applicable law,
including the Constitution.”'* But when a constitutional rule speaks
to the power of the courts, judicial error on that point is “parallel” to
a constitutional defect in legislative action.!%

The other thing to keep in mind here is that we are primarily con-
cerned with the validity of the process authorizing the custodian to de-
tain the prisoner—whether the adjudicating court had jurisdiction to
issue final process. Not all constitutional rules implicate a court’s
power to pronounce the sentence of the law in a criminal case. For
example, let’s say that Court A issues a warrant to federal officials to
search for evidence, but that warrant was not supported by probable
cause and lacked sufficient particularity. In this instance, Court A
would have exceeded the jurisdictional limit placed on it by the Fourth
Amendment. Let’s say further that, pursuant to that warrant, federal
officials found evidence that Defendant D committed a crime, and the
government properly initiates prosecution of that crime before
Court B. Prior to trial, D moves to suppress this evidence. Although
Court B finds that Court A lacked jurisdiction to issue that warrant, it
decides that the evidence shouldn’t be suppressed under Leon’s good-
faith exception.’ The case proceeds to trial, the jury convicts D, and
D is sentenced to a term of years. Does Court B lack jurisdiction to
issue an order of commitmentin this case? Surely not. And thatis true
even if Leon was wrongly decided or the court misapplied Leon to the
facts. In ruling upon the motion to suppress, the court was simply de-
termining the rights, duties, and privileges of D and the government;
it made no decisions about its own power. Even under the broadest
conception of the exclusionary rule, violation of the Fourth Amend-
ment does not immunize a defendant against criminal punishment.

Unconstitutional searches are an easy case. As we will see, other
cases, particularly with regard to the Sixth Amendment’s Confronta-
tion and Compulsory Process Clauses, are much harder.'™ But with

149  Harrison, supra note 124, at 514.

150  See Baude, supra note 43, at 1832-33; see also infra notes 526-27 and accompanying
text.

151  See United States v. Leon, 468 U.S. 897, 913 (1984).

152 See infra Section IL.C.
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these general principles in mind, we can begin to understand and crit-
ically evaluate the historical evidence on the proper office of the Great
Writ.

E.  Nonjurisdictional Defects Resulting in a Void Judgment

But before we do that, we should first note a few circumstances
that would result in a void judgment that aren’t naturally categorized
as jurisdictional defects. Perhaps because they were of rare occur-
rence, these nonjurisdictional defects weren’t often talked about in
opinions discussing void judgments, though occasionally they would
be hinted at or mentioned obliquely.'® But these other defects, par-
ticularly those of fraud and involuntary waiver, are crucial to under-
standing the transition between the writ’s historic office and Brown v.
Allen.'>*

1. Disqualification of the Judge for Conflict of Interest

The first of these defects comes from the venerable maxim nemo
potest esse judex in propria causa—no one can be a judge in their own
case.'® Of the three issues I've listed here, this one is the closest to
being “jurisdictional,” since this rule functions to work a Hohfeldian
disability. My reason for deeming conflicts of interest nonjurisdic-
tional is that the problem is not so much that the judge lacks sovereign
authority, but that she is prohibited from using it in this instance.

It was a blackletter principle of the common law that three entities
were necessary for there to be a valid judgment: actor (plaintiff), reus
(defendant), and judex (judge).!5® While there was unanimity amongst
the leading authorities that having all three was a requirement, the ex-
planations for why this was a requirement differed. According to Brac-
ton, this was a requirement because that’s simply what a iudicium was—

153 See, e.g., Biddle v. Wilkins, 26 U.S. (1 Pet.) 686, 691 (1828) (“The cause of action
does not appear, and we cannot say that the subject matter was not within the jurisdiction
of the Court, when it was rendered; or that there was any disability in the plaintiff, to sue in
that Court; or that the judgment was void for any cause whatever.” (emphasis added)); Ex parte
Siebold, 100 U.S. 371, 375 (1880) (“The only ground on which this court, or any court,
without some special statute authorizing it, will give relief on habeas corpus to a prisoner
under conviction and sentence of another court is the want of jurisdiction in such court
over the person or the cause, or some other matter rendering its proceedings void.” (emphasis
added)).

154 Brown v. Allen, 344 U.S. 443 (1953).

155 1 BLACK, supra note 79, § 174, at 201.

156  See Nelson, supra note 59, at 1568 (noting that the presence of the adverse parties
could be “actual or constructive”); Ann Woolhandler, Adverse Interests and Article III, 111
Nw. U. L. REV. 1025, 1026 (2017).
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“the threefold act of [those] three persons.”!*” It is unclear whether
tudicium is best translated here to mean “judgment” or “judicial pro-
ceeding”—the word could mean either, and context does little to clar-
ify which is more accurate.'”™ For Coke, these were the component
parts of a “judgement.”!® To Blackstone, these were the “three con-
stituent parts” of “every court.”!® And each of these theories can be
seen in opinions of the various state courts of last resort throughout
the first half of the nineteenth century.!6!

So why is this not a jurisdictional issue? For that, we turn to Brac-
ton’s discussion of “the crime of lese-majesty”—an offense against the
Crown itself:

If [it proceeds] to judgment, we must then see who may and ought
to judge. It is clear that it cannot be the king himself in his own
suit, for he would thus be both actorand judge . . .. Nor can it be a
justice, since in judicial matters he represents the person of the
king whose deputy he is. Who then shall judge when the king him-
self must be the actor at the trial? . . . If it is a slight trespass which
calls for a pecuniary penalty only, that is, a light pecuniary penalty,
the justices may well sit without the peers. Butifitis serious enough
to involve ransom, the next thing to disherison, the peers ought
there to be associated with the justices, lest the king, in person or
through his justices without the peers, be plaintiff and judge.!%2

Given that Bracton is the one who most prominently advanced the
theory that the king is the font of all jurisdiction,'® it would be quite
the surprise for him to say that the king could everlack jurisdiction. So
rather than the judgment being void, there simply was no judgment.!6

157  See 2 BRACTON, supra note 66, at 302.

158  See Iudicium, CHARLTON T. LEWIS, AN ELEMENTARY LATIN DICTIONARY (1918) (de-
fining the term to mean “a judgment, judicial investigation, trial, legal process, sentence”
and defining #idicatum more narrowly to mean “a decision, judgment, decree”). Samuel
Thorne’s translation of Bracton chooses “judicial proceeding” here and “judgment” merely
one page later. 2 BRACTON, supranote 66, at 303 (translating “[i]tem consistit veritas iudicii
in iusta sententiae prolatione et iusta et diligenti executione” to mean “truth in judgment
consists in the just pronouncement of judgment and its just and diligent execution” (foot-
note omitted)).

159 1 COKE, supra note 97, at ¥39-40.

160 3 BLACKSTONE, supra note 31, at *25.

161  See, e.g., Ex partePool, 4 Va. (2 Va. Cas.) 276, 293 (1821) (“Here we have a lis pendens
before a Judge. We have actor, reus, et Judex.”); Johnston v. Commonwealth, 4 Ky. (1 Bibb)
598, 599 (1809) (quoting 1 COKE, supra note 97, at #39-40); Smith v. Nelson, 18 Vt. 511,
559 (1846) (“To any and every court there must be actor, reus and judex.”).

162 2 BRACTON, supra note 66, at 334, 337 (brackets in original).

163 See supra note 66 and accompanying text.

164 Cf. Coddington v. Stanton, 7 N.J.L. 84, 84-85 (1823) (“There must always be a party
to every proceeding, either in form or substance. If there is not a party, against whom can
the court give judgment?”).
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Itis akin to claiming you made a contract with yourself—that’s just not
what a contract is.

Leading treatises on the law of judgments identify a financial in-
terest in the controversy, a familial relationship with one of the parties,
and having acted as counsel for one of the parties as the conditions
that would disqualify a judge.!®> While these treatises report that most
conflicts of interest would have been merely a voidable irregularity at
common law, in states where disqualification was prescribed by statute,
it was treated as if it were a jurisdictional error.!6°

2. Fraud in the Proceedings

Fraud in the proceedings could likewise result in a void judgment,
though this was a bit of an “unsettled question” in the late nineteenth
century.!” Both Henry Campbell Black and A.C. Freeman appeared
to favor the rule that a judgment either procured by fraud or founded
upon a fraudulent cause of action can only be impeached collaterally
by third parties, and only then when the two parties acted in collusion
to defraud the court.!®™® But not all authorities agreed, particularly
when it came to criminal matters. One treatise, though generally con-
curring in the above doctrine, acknowledged an exception for when a
defendant fraudulently obtained and produced as evidence a former
conviction for purposes of barring prosecution.'®  Joel Prentiss
Bishop’s well-known Commentaries on the Criminal Law went even fur-
ther: “In principle, when a proceeding is entirely fraudulent, having
no sound part whatever, there is no collateral or direct effect to be
given it; it is as though it had not been . . . .”'™ Earlier sources tend to

165  See 1 BLACK, supra note 79, § 174, at 201-02; FREEMAN, supra note 106, §§ 144, 147.

166 1 BLACK, supra note 79, §§ 174, 266, at 202, 325 (explaining that the majority rule
is for conflicts of economic interest to render the judgment “null and void,” whereas a
conflict stemming from the judge’s relationship with a party would “have no greater effect
than to make the judgment erroneous or voidable,” id. § 266); FREEMAN, supra note 106,
§§ 145-46.

167 1 BLACK, supra note 79, § 290, at 362.

168  See id. §§ 291-93; FREEMAN, supra note 106, § 334; see also JOHN M. VANFLEET, THE
LAW OF COLLATERAL ATTACK ON JUDICIAL PROCEEDINGS § 5 (Chicago, Callaghan & Co.
1892) (expressing the view that a case allowing impeachment of a judgment where the
judge acted fraudulently was wrongly decided).

169  J.C. WELLS, A TREATISE ON THE DOCTRINES OF RES ADJUDICATA AND STARE DECISIS
§ 470 (Des Moines, Mills & Co. 1878) (citing State v. Little, 1 N.H. 257, 258-59 (1818)).

170  1]JOEL PRENTISS BISHOP, COMMENTARIES ON THE CRIMINAL LAW § 1011 (Cambridge
Univ. Press, 6th ed. 1877) (allowing, however, for the equitable exception “that a party to
the fraud is not permitted to rely on this imperfection”). Note here that Bishop is making
asuggestion as to what should be the rule. In speaking as to doctrine, Bishop said, “[Fraud]
renders null orvoidable judicial proceedings; yet, to set them aside for fraud, one must take
the steps required by established rules.” Id. § 1008, at 566 (emphasis added).
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go even further than this latter view. For instance, Justice Story wrote
in his conflict of laws treatise that “fraud in [the sentence], as in [all]
other cases, will vitiate any judgment, however well founded in point
of jurisdiction.”!'”  So too Justice McLean in Stoddard v. Chambers:
“Fraud vitiates all transactions. It makes void a judgment, which is a
much more solemn act than the issuing of a patent.”'”? And that was
the rule prior to the Founding—as Chief Justice De Grey wrote in Rex
v. Duchess of Kingston: “Fraud is an extrinsic, collateral act; which viti-
ates the most solemn proceedings of courts of justice. Lord Coke says,
it avoids all judicial acts, ecclesiastical or temporal.”!"

To be clear, only certain species of fraud could render a judgment
void. The fraud typically had to be “extrinsic or collateral to the matter
tried, and not fraud in the matter on which the decree was ren-
dered.”'* For instance, a party could demonstrate collaterally that
“fraud or deception practiced by [his opponent] . .. prevented [him]
from fully exhibiting his case,”!™ or that his opponent obtained a de-
fault judgment by means of a falsified affidavit stating he had left the
country.!”® Many courts also allowed for parties to introduce evidence
that the court’s finding of jurisdiction was based upon fraud, even
when such evidence would directly contravene the record.!”

171  JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAWS § 597 (Boston, Hilliard,
Gray & Co. 1834); see also L.A. Sheridan, Fraud and Surprise in Legal Proceedings, 18 MOD. L.
REV. 441, 442 (1955) (“There can be no doubt that once a decision has been shown to have
been obtained by fraud, it ceases to be a fully valid judicial decision, even when it has ema-
nated from the highest court for the United Kingdom.” (footnote omitted)).

172  Stoddard v. Chambers, 43 U.S. (2 How.) 284, 318 (1844).

173  Rv. Duchess of Kingston [1776] 20 How. St. Tr. 355, 544. For other authority sup-
porting this doctrine, see Sanders v. State, 85 Ind. 318, 330-32 (1882); Cornett v. Williams,
87 U.S. (20 Wall.) 226, 249-50 (1874); Cheriot v. Foussat, 3 Binn. 220, 250 (Pa. 1810); War-
ren Mfg. Co.v. EtnaIns. Co., 29 F. Cas. 294, 296 (C.C.D. Conn. 1800) (No. 17,206); Andrews
v. Montgomery, 19 Johns. 162, 164 (N.Y. Sup. Ct. 1821); 1 W.F. BAILEY, THE LAW OF
JURISDICTION § 155 (Chicago, T.H. Flood & Co. 1899); 2 JOHN BOUVIER, INSTITUTES OF
AMERICAN LAW § 3593, at 416 (Philadelphia, J. B. Lippincott & Co. new ed. 1872).

174 1 BAILEY, supra note 173, § 157, at 128. But see Comment, Fraud: Relief in Equity
Against Judgments Obtained by Fraud, 9 CALIF. L. REV. 156, 157 (1921) (“In practice, however,
these precise distinctions of the theorist are not observed and the doctrine has come to be
applied as a rule of thumb.”).

175 1 BAILEY, supra note 173, § 162.

176  Id. § 160.

177  See, e.g., Koehler v. Hill, 15 N.W. 609, 623 (Iowa 1883) (“No court or officer can
acquire jurisdiction by the mere assertion of it, or by falsely alleging the existence of facts
on which jurisdiction depends.” (quoting People v. Cassels, 5 Hill 164, 168 (N.Y. Sup. Ct.
1843)) (citing Griffith v. Frazier, 12 U.S. (8 Cranch) 9 (1814))); see also 1 BAILEY, supra note
173, § 160, at 130 (“A court of equity has inherent power, in an original action commenced
therein, to set aside a judgment when by reason of fraud of the adverse party jurisdiction of
the person of the defendant was not actually though apparently acquired.”).
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More controversial was “whether allegations of perjury, or the use
of forged documents as evidence in securing a judgment, are grounds
for relief in an action in equity.”!”® In the late nineteenth century, the
Supreme Court had set forth the doctrine that “[m]ere false testimony,
or forged documents, are not enough if the disputed matter has been
actually presented to and considered by the tribunal.”'”® However, if
the adjudicator herself engaged in the conspiracy, that doctrine did
not apply, and the judgment could be set aside for fraud.’® Not all
courts of last resort agreed with this doctrine, however.!8!

Why did some jurisdictions allow impeachment of judgments for
fraud? One possible explanation is that this doctrine reflects the em-
phasis placed on “truth in judgment,”!® not to mention the manifest
injustice that comes from denying a remedy to someone injured by
fraud.'® The more plausible explanation—one that is grounded in

178 1 BAILEY, supranote 173, § 164, at 133.

179  Moffat v. United States, 112 U.S. 24, 32 (1884) (citing United States v. Throckmor-
ton, 98 U.S. 61 (1878) and Vance v. Burbank, 101 U.S. 514 (1880)). Shortly thereafter,
however, the Court—without overruling Throckmorton—held that the availability of collat-
eral relief in equity depended not on whether the fraud was extrinsic or intrinsic, “but on
whether, according to the facts of the case, it appeared to be against conscience to permit
the execution of the judgment.” Robert H. Dann, Comment, Judgment: Equity: Relief Against
Judgment Obtained by Perjury, 12 CORNELL L.Q. 385, 391 (1927) (citing Marshall v. Holmes,
141 U.S. 589 (1891)); see also Note, Fraud as a Basis for Setting Aside a_Judgment, 21 COLUM.
L. REV. 268, 269 (1921) (“The Supreme Court of the United States, to show its utter impar-
tiality, has ruled both ways, and left the spectacle of two cases, one of which holds that false
evidence is a ground for reversal, the other that it is not, both of which have been followed,
and neither of which has ever been overruled.” (footnotes omitted)).

180  See Note, supranote 179, at 268.

181  See 1 BAILEY, supra note 173, § 164, at 133 & nn. 4-5 (noting that Minnesota and
North Carolina granted relief for such fraud “absolute[ly],” and that Michigan would do so
in certain exceptional circumstances); Harold C. Dedman, Intrinsic and Extrinsic Fraud and
Relief Against Judgments, 4 VAND. L. REV. 338, 34041 (1951) (explaining that “[t]he British
courts have not drawn the distinction between intrinsic and extrinsic fraud, their attitude
being that fraud vitiates everything it touches,” id. at 340, and that “[t]he Throckmorton rule
has been flatly rejected in Wisconsin,” id. at 341).

182  Cf. 2 BRACTON, supranote 66, at 302-03 (explaining that “[t]he judge must employ
the truth of judgment, and truth in judgment consists in three things”: (1) “the indifferent
and impartial acceptance of the parties”; (2) “diligent investigation”; and (3) “the just pro-
nouncement of judgment and its just and diligent execution”); Lapham v. Campbell, 61
Cal. 296, 299 (1882) (“Truth, itis said, must be the basis of all judgments; and no Court will
knowingly allow itself to be abused.”).

183  Cf. Gray v. Barton, 28 N.W. 813, 817 (Mich. 1886) (“It might be that a judgment at
law might be so manifestly against conscience that a new trial would be granted in eg-
uity . . ..”); Dann, supra note 179, at 391 (“[I]t is difficult to see why the majority rule does
not actively encourage perjury and in effect place a premium on obtaining judgments by
false testimony . ... The improbable prosecution and conviction for perjury is not a suffi-
cient deterrent in view of the huge spoils which await those who will but practice such
frauds.”).
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principle, rather than policy—is that lawyers in this era conceived judg-
ments to be in the nature of a contract,'® and fraud, no less than a
want of power, is a viable defense to formation.'®

Describing judgments as “contracts” was a bit imprecise even
then,!®® and using this terminology certainly is misleading to the mod-
ern lawyer. When eighteenth- and nineteenth-century jurists spoke of
a judgment being a “contract,” all we should understand them to be
saying is that judgments are “juridical acts”—exercises of a Hohfeldian
power altering the legal relations of the parties to the judgment.!®”
And since any exercise of Hohfeldian power is by definition a “voli-
tional” act,'®® any vices of the adjudicator’s will—fraud, duress, and the
like—will have the effect of vitiating a judgment.!®?

3. Invalid Waiver of a Condition Precedent to Jurisdiction

Keeping with the contract law theme, the other vitiating defect
worth mentioning is involuntary waiver. Itis a well-known maxim that
“consent cannot confer upon a court jurisdiction of the subject-

184  See, e.g., Sawyer v. Vilas, 19 Vt. 43, 47 (1846) (“Judgments have frequently been held
to be contracts . . ..”); Johnson v. Butler, 2 Iowa 535, 537 (1856) (“We regard a judgment,
as being a contract of the highest character.” (quoting M‘Guire v. Gallagher, 2 Sand. S.C.
402, 403 (N.Y. Super. Ct. 1849))); JOSEPH CHITTY, A PRACTICAL TREATISE ON THE LAW OF
CONTRACTS, NOT UNDER SEAL; AND UPON THE USUAL DEFENCES TO ACTIONS THEREON 2
(London, S. Sweet 1826) (“Contracts, or obligations, of record, are either judgments, re-
cognizances, or statutes merchant, or staple; and these are of superior force, because they
have received the sanction of, and are founded on, the authority of a court of record.”);
1 BLACK, supra note 79, § 7, at 10-11 (attributing this idea to Blackstone and noting its
acceptance as a “recognized principle” (citing 3 BLACKSTONE, supra note 31, at ¥158-60)).

185  CHITTY, supra note 184, at 222 (“Fraud avoids a contract, ab initio, both at law and
in equity, whether the object be to deceive the public, or third persons, or one party en-
deavor thereby to cheat the other.”); id. at 61 (“[T]he master is not bound if the servant’s
act or contract do not fall within the general purview or scope of his powers, and be wholly
unconnected with the business intrusted to his direction.”).

186  See 1 BLACK, supra note 79, §§ 9-10.

187  See supra notes 127-132 and accompanying text.

188  See Hohfeld, supra note 113, at 44; see also Corbin, supra note 122, at 168 (defining
“power” to mean “[t]he legal relation of A to B when A’s own woluntary act will cause new
legal relations either between B and A or between B and a third person” (emphasis added)).

189  See Dial v. Farrow, 26 S.C.L. (1 McMul.) 292, 293 (S.C. Ct. App. 1841); Sanders v.
State, 85 Ind. 318, 321-22, 330 (1882) (“Duress is a species of fraud.” Id. at 330.); accord
Courtney M. Cox, This Is a Chapter About Deception, in INTERSTITIAL PRIVATE LAW 41, 55
(Samuel L. Bray et al. eds., 2024) (“[R]eliance matters to deceit—indeed, is central to it—
because it amounts to the allegation that the defendant wrongfully interfered with the plain-
tiff’s decisional autonomy.”); see also THOMAS ATKINS STREET, THE FOUNDATIONS OF LEGAL
LIABILITY: A PRESENTATION OF THE THEORY AND DEVELOPMENT OF THE COMMON LAW 375
(1906) (explaining that the “deception of the court” that formed the basis of liability on a
writ of deceit “was viewed as an offense against the king as well as a wrong against the indi-
vidual who happened to be damaged”).
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matter.”' But that statement shouldn’t be taken to its fullest extent.
Although the parties could not confer upon the court judicial power
where it otherwise had none, they could waive certain conditions prec-
edent to the issuance of final process, the lack of which would have
otherwise been treated as jurisdictional error.

The most familiar example of this is seen with our modern con-
cept of personal jurisdiction. A court might not have power to issue a
summons to compel an out-of-state defendant to appear before it. And
because a court has to “get hold of the defendants” in order to proceed
to an adjudication, this lack of power to issue the requisite mesne pro-
cess results in a lack of power to hear and determine and ultimately
issue final process on the judgment.””! However, a party can “waive”
the necessity of compelling her presence by voluntarily appearing be-
fore the court or consenting to suit in a particular jurisdiction by con-
tract or other means.'” But we shouldn’t think of this as conferring
jurisdiction to issue such process by consent—a private party cannot
confer any jurisdiction, as jurisdiction flows from the sovereign. Ra-
ther, the defendant’s waiver “cures” what would otherwise be a juris-
dictional defect in the proceedings.!*®

A less obvious (though still intuitive) example can be seen with
“consent judgments,” which broadly construed include settlement

190 1 BAILEY, supra note 173, § 49; see also Capron v. Van Noorden, 6 U.S. (2 Cranch)
126, 127 (1804); Dan B. Dobbs, The Decline of Jurisdiction by Consent, 40 N.C. L. REV. 49, 49
(1961).

191 Nelson, supra note 59, at 1573 (quoting Hartv. Granger, 1 Conn. 154, 168 (1814)).

192 See Williams, supra note 74, at 1764. Strictly speaking, appearance is not always a
“waiver” of a defense—as in a “voluntary [relinquishment] with full knowledge of the facts,”
Bos. & Me. R.R. v. Sargent, 70 N.H. 299, 305 (1900)—but often a “forfeiture[—]the failure
to make the timely assertion of a right,” United States v. Olano, 507 U.S. 725, 733 (1993)—
or an “estoppel in pais”"—where “a party [is] precluded by his acts and conduct from assert-
ing a right to the detriment or prejudice of another party who, entitled to rely on such
conduct, has acted upon it,” Draper v. Oswego Cnty. Fire Relief Ass'n, 82 N.E. 755, 756
(N.Y. 1907) (emphasis added). The difference between these three concepts is secondary
here.

193 See Pawling v. Willson, 13 Johns. 192, 202 (N.Y. Sup. Ct. 1816) (speaking in such
terms). Note, however, that not all defects can be “cured” by an appearance. “Appearance
cures matters of form only, not of substance. The want of an original writ is not cured by
an appearance. An appearance cannot alter the nature of the action or process, or convert
a proceeding in rem, into a general action in rem et personam.” Id.; see also Rhode Island v.
Massachusetts, 37 U.S. (12 Pet.) 657, 719 (1838) (“[Alppearance does not cure the defect
of judicial power . ...”). Defects in jurisdiction over the cause or the process could, how-
ever, be cured (to some extent) by transferring the case to a court that had original juris-
diction to hear such a cause or issue such process. See, e.g., Hinds v. Willis, 13 Serg. & Rawle
213, 214-15 (Pa. 1825) (holding that where a judgment of a justice of the peace exceeding
his jurisdiction was subsequently affirmed on appeal by a court that would have jurisdiction
to issue such a judgment in an original action before it, the judgment thence became merely
erroneous, not void).
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agreements sanctioned by court order, guilty pleas, and cognovit
notes.'” Ordinarily, in a case where there is a constitutional right to a
jury trial, failure to try the case by jury renders the judgment void.!%
Parties have long been allowed to waive this right by agreement,!'* and
even to set the terms of the judgment on the case, provided that the
terms “come|] within the general scope of the case made by the plead-
ings.”1” And such a consent judgment was typically given the same
legal effect as any other judgment, whereby failure to abide by its terms
was punishable as contempt of court.!”

Because waivers are acts of volition,'?? the traditional defenses to
the formation of a contract—fraud, duress, mutual mistake (where ap-
plicable), perhaps even unconscionability—are available to render the
waiver a nullity.?® For example, where a plaintiff’s attorney misled a
carpenter to believe that there was a lucrative construction job soon to
be underway in Illinois so that the carpenter would be lured into that
state, where the statute of limitations had not yet expired, the Supreme
Court of Iowa held that the judgment of the Illinois court was void for
want of personal jurisdiction.?! Waivers of the right to a trial, particu-
larly confessions of guilt in criminal cases, were likewise policed for
involuntariness.?’? On the civil side of things, voluntariness of waiver
was monitored a bit less closely, but monitored nonetheless: “[W]here
a decree is made by consent of counsel, there lies not an appeal or
rehearing, though the party did not really consent. ... But if such

194  SeeJudith Resnik, Judging Consent, 1987 U. CHI. LEGALF. 43, 45; 1 BLACK, supra note
79,8 15, at 21.

195  See Windsor v. McVeigh, 93 U.S. 274, 283 (1876); State v. Mead, 4 Blackf. 309, 309
(Ind. 1837); Cancemi v. People, 18 NY. 128, 135 (1858).

196  See Kearney v. Case, 79 U.S. (12 Wall.) 275, 281 & n.* (1871) (collecting cases).

197 Pac. R.R.v. Ketchum, 101 U.S. 289, 297 (1880).

198 Resnik, supra note 194, at 46-47.

199  SeeKennedyv. Manry, 66 S.E. 29, 31 (Ga. Ct. App. 1909) (noting that the same may
be true for estoppel in pais); see also Adams v. Jones, 1 F. Cas. 126, 127 (C.C.W.D. Pa. 1859)
(No. 57) (“[I]nvoluntary delays . . . should not work a forfeiture of [one’s] rights.”).

200 1 BLACK, supra note 79, § 319; CHITTY, supra note 184, at 54-56. As with uncon-
scionability as a defense to ordinary contracts, different courts have different thresholds for
what makes a consent judgment unconscionable. Compare Isbell v. Cnty. of Sonoma, 577
P.2d 188, 193 (Cal. 1978) (contract of adhesion with a cognovit clause), with Bordenkircher
v. Hayes, 434 U.S. 357, 364 (1978) (plea bargaining).

201 Dunlap & Co. v. Cody, 31 Iowa 260, 262, 267-68 (1871). The Supreme Court of
Iowa based its holding on a great weight of precedent establishing the proposition “that if
the plaintiff had seized the defendant and carried him by force to Illinois, and there caused
him to be served with a summons, the jurisdiction thereby acquired would be wrongful.”
Id. at 266 (describing the doctrine as “no legal right can be founded upon an act of fraud
or oppression,” id. at 263).

202  See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM. L. REV. 1, 12
(1979).
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decree was by fraud and covin, the party may be relieved against it, not
by rehearing, or appeal, but by original bill.”20?

II. REEXAMINING THE HISTORICAL NARRATIVE

In his well-respected article on habeas, Professor Bator claimed
that there was a “softening” of the “jurisdictional criterion” during the
late nineteenth century.?** He cites cases such as Ex parte Lange (sen-
tence beyond statutory authority), Ex parte Wilson (want of an indict-
ment in prosecution of an “infamous” crime), and Ex parte Siebold (un-
constitutional penal statute) as examples of this supposed doctrinal
erosion.?” But Bator was mistaken on two counts, both of which could
have been avoided by a genuine attempt to engage with the historical
authorities on their own terms.2%

First, Bator was wrong on the merits. Closer attention to “jurisdic-
tion over the process” could have prevented his error. An inexistent
or invalid indictment is jurisdictional because an indictment is analo-
gous to an original writ.?”” But unlike most original writs, a common
law court has no power to create an indictment—only a grand jury has
“jurisdiction” to produce such process.?”® With respect to unconstitu-
tional penal statutes and excessive sentences, jurisdiction over final
process is at issue. A statute setting forth a substantive criminal prohi-
bition also confers power to punish such conduct.?” If that statute is

203  Monell v. Lawrence, 12 Johns. 521, 535 (N.Y. 1815) (emphasis omitted) (citing
Bradish v. Gee (1754) 27 Eng. Rep. 152, 152; 1 Amb. 229, 229).

204 Bator, supranote 2, at 471, 475.

205  Id.at467-68 & nn. 55-56 & 59 (citing Ex parte Lange, 85 U.S. (18 Wall.) 163 (1874);
then Ex parte Wilson, 114 U.S. 417 (1885); and then Ex parte Siebold, 100 U.S. 371 (1880)).
Others, even those that disagree with Bator’s thesis, have likewise expressed skepticism. See,
e.g., Siegel, supra note 2, at 524-29 (describing these cases as involving a “set of defects that
were fictionally deemed jurisdictional for habeas purposes,” id. at 527); Dane, supra note
55, at 49 (“As the doctrine evolved, it developed that almost any serious constitutional vio-
lation constituted a judicial act in excess of jurisdiction.”).

206  See Forsythe, supra note 11, at 1124-42 (making a similar point); Dallin H. Oaks,
Habeas Corpus in the States—1776-1865, 32 U. CHI. L. REV. 243, 263 (1965) (noting that sen-
tences in excess of authority and unconstitutional penal statutes were considered to “render
[a] judgment void”).

207  See Davies, supra note 81, at 51; Chapman & McConnell, supra note 94, at 1742
(quoting Tucker, supra note 147, at 203); Crema & Solum, supra note 14, at 467.

208  See Ex parteBain, 121 U.S. 1, 8-10 (1887) (canvassing state court holdings), overruled
in part by United States v. Cotton, 535 U.S. 625, 631 (2002). For a more complete treatment
of this issue, see generally Roger A. Fairfax, Jr., The Jurisdictional Heritage of the Grand Jury
Clause, 91 MINN. L. REV. 398 (2006).

209  See, e.g., 1 Rev. Stat. § 5515 (1874) (authorizing sentences in lockstep with the pen-
alties set out for violations of 1 Rev. Stat. § 5510 (1874)).
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void, then no power has been conveyed to the court.?!® Similarly, when
such a statute places limits on a court’s power to issue punishment, any
judicial acts exceeding the scope of its authorization are void unless
the court can point to another source of authority sanctioning its par-
ticular exercise of power.?!!

Second, Bator was wrong on the history. The holdings of Lange,
Siebold, and Wilson can only be considered doctrinal innovations if one
limits their focus to the Supreme Court’s habeas jurisprudence. State
courts had long been finding that unauthorized sentences presented
cognizable error on habeas,?'? and most treatise writers of the era en-
dorsed at least some form of this doctrine.?"® As for an unconstitutional
penal statute rendering a judgment void, that proposition was the basis
of the Supreme Court’s decision in Worcester v. Georgia, with the major-
ity opinion being authored by Chief Justice Marshall himself, writing a
mere two years after he wrote Ex parte Watkins and using nearly identi-
cal language.?'* And with respect to the necessity of an indictment, the
doctrinal roots are even deeper. As Chief Justice Marshall, riding cir-
cuit, wrote in 1809: “[T]he laws of the United States have erected
courts which are invested with criminal jurisdiction. This

210 “That a void act can confer no authority upon those, who proceed under colour of
it, is a selfevident proposition.” Wilson, supra note 91, at 39.

211  Cf. United States v. Hudson, 11 U.S. (7 Cranch) 32, 33 (1812) (explaining that
federal courts “possess no jurisdiction but what is given them by the power that creates
them”).

212 E.g, In re Sweatman, 1 Cow. 144, 149-51 (N.Y. Sup. Ct. 1823); Miller v. Allen, 11
Ind. 389, 390 (1858).

213 Compare BROWN, supranote 69, § 106, at 288 (“Where the court has power to inflict
asentence of the nature, kind and character of the one pronounced, but not to its amount,
term or extent, the excess, according to the best authorities, is absolutely void.”), and
1 BAILEY, supranote 173, § 319 (similar), with VANFLEET, supranote 168, § 730, at 783 (“[I]n
criminal causes where the court has power to fine, an excessive fine, or an excessive impris-
onment which the court would have power to give in a proper criminal cause, is not void.”).
But see Seymour D. Thompson, Void Sentences, 4 CRIM. L. MAG. 797, 832-33 (1883) (“Itis a
confusion of legal principles to call this an excess of jurisdiction.” Id. at 832.).

214 See Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561-63 (1832) (“The act of the state
of Georgia, under which the plaintiff in error was prosecuted, is consequently void, and the
Jjudgment a nullity.” Id. at 561 (emphasis added).); see also Elkison v. Deliesseline, 8 F. Cas.
493, 495-98 (C.C.D.S.C. 1823) (No. 4,366) (finding an odious state law to be “unconstitu-
tional and void,” id. at 496, for repugnance to the Commerce Clause and suggesting that
the prisoner be entitled to habeas corpus, albeit from a court with power to issue the writ).
Moreover, this was the prevailing doctrine in all but a few states, and even those critical of
the Court’s habeas jurisprudence expressed their agreement with the rule in Siebold. See 2
HURD, supra note 79, at 166; Thompson, supra note 213, at 826; 2 THOMAS CARL SPELLING,
A TREATISE ON INJUNCTIONS AND OTHER EXTRAORDINARY REMEDIES § 1205, at 1041 (2d ed.
1901).
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jurisdiction . . . can only be exercised through the instrumentality of
grand juries.”2!

These are the easy cases. But some questions are much harder, as
Justice Miller candidly admitted in Ex parte Bigelow:

This Article V of the Amendments, and Articles VI and VII, contain
other provisions concerning trials in the courts of the United States
designed as safeguards to the rights of parties. Do all of these go to
the jurisdiction of the courts? And are all judgments void where
they have been disregarded in the progress of the trial? Is a judg-
ment of conviction void when a deposition has been read against a
person on trial for crime because he was not confronted with the
witness, or because the indictment did not inform him with suffi-
cient clearness of the nature and cause of the accusation??!

As we will see, the Court never gave a satisfying answer to these
questions. There appear to have been two dividing lines between the
cases where writ was issued and where it was not. (1) Did the alleged
error appear on the face of the record? (2) Did the alleged error con-
cern the admission of evidence? If the answer to either of these ques-
tions was no, then the claim was not cognizable on a writ of habeas
corpus.?’

In the early twentieth century, we see the start of a second line of
cases in the Court’s habeas jurisprudence involving fraud and duress
in the proceedings. Much like Lange, Siebold, and Wilson, these cases
were only a doctrinal “expansion” if one views the Supreme Court’s
habeas jurisprudence in a vacuum.?’® Those issues are not jurisdic-
tional—nor even constitutional—but they do render a judgment void.
Much like assenting to a contract or waiving one’s rights, pronouncing
ajudgmentis an act of volition. Consequently, where the adjudicator’s
volition has been overrun, no judgment has been given—the pur-
ported judgment is no less void than if the adjudicator lacked power
to give it.

The following Sections first walk through some of the disputed
issues that Justice Miller was referencing in Bigelow, concluding that
(1) the Double Jeopardy Clause was considered a limit on the judicial

215 United States v. Hill, 26 F. Cas. 315, 317 (C.C.D. Va. 1809) (No. 15,364); see also
Forsyth v. United States, 50 U.S. (9 How.) 571, 576 (1850) (“An indictment upon which a
prisoner can be held to answer must be found by a grand jury impanelled and sworn in
pursuance of law, and before a court of competent jurisdiction.”).

216  Ex parte Bigelow, 113 U.S. 328, 330 (1885).

217 For the reasons discussed in the text accompanying notes 526-27 below, I am not
convinced that this is a sensible line to draw—it has the tendency to leave the vindication
of certain rights of the accused to the discretion of the trial court, the very entity that those
rights run against. But that conclusion is the product of my own analysis, not the history.

218  ContraBator, supranote 2, at 486-87; Peller, supranote 6, at 648—49; Forsythe, supra
note 11, at 1126.



2025] HABEAS CORPUS AND VOID JUDGMENTS 1087

power; (2) the Self-Incrimination Clause was too, but was only cogniza-
ble on habeas in a certain procedural posture; and (3) the “jurisdic-
tional” status of the Sixth Amendment was unclear in the late nine-
teenth century. The final Section of this Part then examines how the
cases involving fraud and duress—erroneously spoken of as “denials of
due process”—led to the gradual erosion of the Supreme Court’s ha-
beas jurisprudence, a phenomenon which came to a head when the
Court decided Brown v. Allen.

A.  Double Jeopardy (Cognizable)

According to Bator, the downslide all began with the Court’s de-
cision in Ex parte Lange.?" As referenced above, the sentence given by
the trial court had exceeded its statutory jurisdiction, and within two
days of receiving his sentence, Lange paid the statutory portion of his
fine and filed a petition for writ of habeas corpus.??* Unfortunately for
Lange, his petition was heard by the same judge who sentenced him,
and the judge vacated the former judgment and resentenced Lange to
one year in prison.?!

Lange subsequently filed a second habeas petition with the Su-
preme Court, arguing that the circuit court lacked the power to vacate
its initial judgment and impose a new sentence once the first judgment
had been “enrolled.”??? Justice Miller, writing for the majority, began
his analysis with a simple proposition: “If there is anything settled in
the jurisprudence of England and America, it is that no man can be
twice lawfully punished for the same offence.”?** After canvassing the
common law doctrines of autrefois acquit and autrefois convict, Justice
Miller explained that “[t]hese salutary principles of the common law
have, to some extent, been embodied in the constitutions of the several
States and of the United States.”?*! And although it is debatable
whether cases like Lange’s “are positively covered by the language of this
amendment,” the majority found it to be “very clearly [within] the
spirit of the instrument to prevent a second punishment under judicial
proceedings for the same crime, so far as the common law gave that
protection.”??

219 Bator, supra note 2, at 467, 475 (citing Ex parte Lange, 85 U.S. (18 Wall.) 163
(1874)).

220  Lange, 85 U.S. at 164.

221 Id.

222  Id. at 165.

223  Id. at 168.

224 Id. at 170.

225 Id.
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Rigorous legal analysis this is not. But Justice Miller explained
further that “at the time this maxim came into existence[,] almost
every offence was punished with death or other punishment touching
the person.”?* As Akhil Amar has colorfully putit, “the phrase ‘life or
limb’ [in the Double Jeopardy Clause] should be understood as a vivid
and poetic metaphor for all criminal punishment.”?” And this “po-
etic” construction certainly seems consistent with James Madison’s
more plainly written original proposal: “No person shall be subject,
except in cases of impeachment, to more than one punishment, or one
trial for the same offence . .. ."2%

A purported violation of the Double Jeopardy Clause would come
before the Court again in Ex parte Bigelow.?* The petitioner had been
indicted on fourteen counts of embezzlement, and the trial court ini-
tially ordered the charges to be consolidated and impaneled a jury to
hear the case.?®” After the prosecutor gave his statement of the case,
the court decided that the fourteen counts could not be tried together,
discharged the jury, rescinded the order of consolidation, and then
repaneled that same jury to try one of the fourteen counts.?! “All of
this was against his protest and without his consent.”*? Bigelow was
convicted of that one count and sentenced to five years imprisonment,
which sentence was affirmed on direct appeal.?*?

The Supreme Court—without passing on the soundness of the de-
cision to discharge the jury—found that the trial court did not exceed
its jurisdiction, and therefore denied the petition.?* On the surface,
Bigelow and Lange might seem in conflict.?*® But closer inspection of
the Court’s reasoning helps reconcile the seemingly divergent results.

226 Id.at173.

227  Akhil Reed Amar, Double Jeopardy Law Made Simple, 106 YALE L.J. 1807, 1810 (1997);
see also People v. Goodwin, 18 Johns. 187, 201 (N.Y. Sup. Ct. 1820) (asserting that this ex-
pression referred to “felonies”).

228 THE COMPLETE BILL OF RIGHTS: THE DRAFTS, DEBATES, SOURCES, AND ORIGINS 465
(Neil H. Cogan ed., 2d ed. 2015) (quoting 1 THE CONGRESSIONAL REGISTER 427-28 (New
York, Thomas Lloyd 1789)). The primary objection raised to Madison’s proposal was that,
“instead of securing the liberty of the subject, it would be abridging the privileges of those
who were prosecuted.” Id. at 478. Ironically, one member of Congress, then-Representative
Egbert Benson, objected to Madison’s proposal on the grounds that its language “appeared
rather doubtful.” Id. at 477.

229  Ex parte Bigelow, 113 U.S. 328 (1885).

230  Id. at 328-29.

231 Id. at 329.

232 Id.

233 Id. at 328-29.

234 Id. at 331.

235 Indeed, this would be a strange result, given that Justice Miller authored both Bige-
low and Lange.
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For one thing, Justice Miller’s opinion placed great weight on the
fact that the alleged defect in the judgment did not “clearly” appear
on the face of the record.?¢ It was blackletter law in that era that a
court of record’s conclusion about its own jurisdiction was entitled to
a presumption of correctness.?” This presumption operated similarly
to the parol evidence rule: if the record recited facts requisite to confer
jurisdiction, then those facts could not be controverted by extrinsic ev-
idence; if the record was silent, those facts would be presumed, but the
presumption could be rebutted by extrinsic evidence; if, however, the
record related facts that “expressly, or by necessary implication”
demonstrated a want of jurisdiction, no presumption in favor of juris-
diction would arise, and the court’s judgment would be deemed
void.®® Moreover, a few courts in this era went as far as to say that
“where the court directly adjudges that it has jurisdiction . . . such ad-
judication will control the evidence contained in the record, though
insufficient [to in fact confer jurisdiction],”?* and Justice Miller ap-
peared to endorse that idea in Bigelow.?%?

Also lurking in the background here is dispute over what precisely
constitutes double jeopardy. Under both the federal Constitution and
the constitutions of those states with double jeopardy prohibitions,
there was no doubt that an actual verdict of the jury triggered applica-
tion of the double jeopardy rule, but there was serious disagreement
over whether discharge of the jury carried the same consequence.?!!
Indeed, this latter issue was covered at length in the Supreme Court of
the District of Columbia’s opinion affirming Bigelow’s conviction, with
that court holding that “no rule touching the discharge of the jury has,
by implication, been incorporated in or referred to by the [Fifth
Amendment],” and that the power to discharge a jury was, in the ab-
sence of a statute, regulated by the common law alone.?*? Accordingly,
the erroneous discharge had no jurisdictional effect.?#

The Court considered the jurisdictional effect of the Double Jeop-
ardy Clause twice more over the next four years, with both cases

236  Bigelow, 113 U.S. at 331.

237  See 1 BLACK, supra note 79, § 270, at 327-28; 1 BAILEY, supra note 173, § 138; 2
HURD, supra note 79, at 370.

238 2 HURD, supra note 79, at 370; accord Slocum v. Wheeler, 1 Conn. 429, 449 (1816).

239 1 BAILEY, supra note 173, § 138 (describing decisions in Illinois, Iowa, and Califor-
nia). Judge Bailey did not believe this doctrine to be well-founded. See id. § 139, at 115.

240  Cf. Bigelow, 113 U.S. at 331 (“[T]he question thus raised by the prisoner was one
which [the court] was competent to decide, which it was bound to decide, and . . . its deci-
sion was the exercise of jurisdiction.”).

241  See]Janet E. Findlater, Retrial After a Hung Jury: The Double Jeopardy Problem, 129 U.
PA. L. REV. 701, 702-09, 703 n.13 (1981).

242 United States v. Bigelow, 14 D.C. (3 Mackey) 393, 426 (1884).

243 Id.



1090 NOTRE DAME LAW REVIEW [voL. 100:1045

presenting very similar fact patterns. In re Snow concerned a Utah man
who had been convicted of three counts of cohabitation with more
than one woman, but the three indictments described one continuous,
three-year-long offense;?** In re Nielsen concerned a different Utah man
who had been convicted of one count of cohabitation with more than
one woman from “the 15th of October, 1885, . . . till the 13th of May,
1888,” and one count of adultery “on the 14th of May, 1888,” with one
of the women with whom he was cohabitating.?*> Both petitioned fed-
eral district courts in Utah for a writ of habeas corpus, both were re-
fused, and both appealed this refusal to the Supreme Court.?*°

Both petitioners would be discharged. Snow was the easier case.
In Snow, there was no question whether the separate counts concerned
the same category of offense; the only question was whether the con-
duct constituted one factual offense.2*” The Court found that it did,
reasoning that there would be no limiting principle to a contrary re-
sult.?*® “Not only had the court which tried them no jurisdiction to
inflict a punishment in respect of more than one of the convictions,
but, as the want of jurisdiction appears on the face of the judgment,
the objection may be taken on habeas corpus . . . .”** According to the
Court, it was this fact that distinguished Snow from Bigelow.*° And alt-
hough Nielsen was the more difficult case, the difficulty concerned the
intricacies of double jeopardy doctrine, not habeas—with Snow having
been decided, the only issue was whether the cohabitation and adul-
tery charges constituted one and the same offense.?!

The decisions in these cases were all a bit light on analysis, and
some treatise writers of that era disputed that the Double Jeopardy
Clause placed any limitation on the judicial power.?? Given these
doubts and the skeptical dicta in Bigelow, further explanation seems
worthwhile.

What was the language of the Double Jeopardy Clause intended
to accomplish? One possibility is that it was intended to place the com-
mon law defenses of autrefois acquit and autrefois convict beyond the

244 In reSnow, 120 U.S. 274, 275-77 (1887).

245  In reNielsen, 131 U.S. 176, 176-77 (1889).

246  Snmow, 120 U.S. at 280; Nielsen, 131 U.S. at 176.

247  Snmow, 120 U.S. at 280.

248  Id. at 282-83.

249  Id. at 285.

250  Id.at286. The Courtalso cited Crepps v. Durden, (1777) 98 Eng. Rep. 1283; 2 Cowp.
640, for the proposition that this particular issue was cognizable collaterally. Snow, 120 U.S.
at 283-86.

251  Nielsen, 131 U.S. at 182-85. The Court held that they did. Id. at 186-87.

252 See, e.g., 1 BAILEY, supra note 173, §§ 320-21 (apparently switching his position on
the doctrine discussed supra note 239 and accompanying text); VANFLEET, supra note 168,
§§ 83-86 (stating that he finds Snow and Nielsen inconsistent with Bigelow).
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regulatory powers of Congress.?* Indeed, that would be consistent
with the common understanding that the prohibitions contained in
the Bill of Rights “f[e]1l within the class of restrictions on the legislative
power.”?* Some, however, were also “considered as restrictions on the
judicial power.”#?

There is good reason to believe that the Double Jeopardy Clause
sits in the latter camp. Admittedly, the plain language of the clause—
“nor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb”—is a bit hard to parse, particularly for the
modern reader.?® Butrecall the language of James Madison’s original
proposal: “No person shall be subject, except in cases of impeachment,
to more than one punishment, or one trial for the same of-
fence . ...”%7 Both of these phrasings seem to speak to judicial, not
legislative, action, as it is the judicial power, by means of compulsory
process, that would “subject” someone to a second trial or punish-
ment.?58

In support of this interpretation is the 1834 case United States v.
Gibert.?® In that case, Justice Story, riding circuit, explained “that the
great object of this clause was . .. to take away all discretion, and to
forbid all courts of the United States from trying a man twice upon a
good indictment for the same offence.”?® Analogous provisions in
state constitutions were interpreted similarly. As the Supreme Court
of Tennessee wrote in 1820:

The verdict of itself is an eternal protection against all other indict-
ments for the same offence. Can any court set aside such verdict?
The clause in our constitution before referred to, is a negative of
such power. ... If the verdict cannot be taken from the prisoner

253  For discussion of these two pleas, see Jay A. Sigler, A History of Double Jeopardy, 7 AM.
J. LEGAL HIST. 283, 289-98 (1963); David S. Rudstein, A Brief History of the Fifth Amendment
Guarantee Against Double Jeopardy, 14 WM. & MARY BILL RTs. J. 193, 218-21 (2005).

254  WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA
120 (Philadelphia, Philip H. Nicklin 2d ed.1829) (1825); see also Woolhandler, supra note
10, at 605-11 (listing reasons for this line of thought).

255  RAWLE, supra note 254, at 120.

256  U.S. CONST. amend. V; Davies, supra note 81, at 153-54 n.488 (stating that the rati-
fied phrasing of the clause was “archaic” even in 1791); Rudstein, supra note 253, at 230
31 (explaining that “[t]he source of the [finally adopted] language is uncertain,” id. at
230).

257 THE COMPLETE BILL OF RIGHTS, supra note 228, at 465 (quoting 1 THE
CONGRESSIONAL REGISTER, supra note 228, at 427-28).

258  Cf. Subject, WEBSTER, supra note 49 (defining “subject” to mean “[t]o cause to un-
dergo”); Subject, SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE (London, J.F.
& C. Rivington, 6th ed. 1785) (“To submit; to make accountable.”).

259  United States v. Gibert, 25 F. Cas. 1287 (C.C.D. Mass. 1834) (No. 15,204).

260 Id. at 1301.
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directly, neither can it indirectly by the failure of the court to give
judgment upon it.?!

Further support of this reading can be found in antebellum state court
opinions finding that the federal Double Jeopardy Clause “operates
upon state courts proprio vigore.”*? And during the first half of the
nineteenth century, many state courts heard petitions, and even
granted relief, on claims of double jeopardy.?%?

Given the text and drafting history of the clause, as well as a long
line of precedent granting habeas relief for petitioners pleading autre-
Jfois acquit or autrefois convict, the late-nineteenth-century doubts over
double jeopardy’s jurisdictionality seem unfounded.

B.  Compelled Incriminating Statements Entered into
Evidence (Not Cognizable)

There is no question that coerced confessions and other com-
pelled incriminating statements entered into evidence did not raise a
cognizable issue on habeas historically. But one should be careful not
to wrench this doctrine from its historical context—modern Self-In-
crimination Clause doctrine is far afield from its original meaning.

As Professor Thomas Davies has written, modern doctrine con-
ceives of the Self-Incrimination Clause as guaranteeing a “trial right”
against “admission of . . . compelled statements, or of ‘fruits’ of such
statements, into evidence.”?%* That, of course, was one function of the
clause, but it was not its only—nor even its primary—function. Rather,
as one might imagine by reading the clause in light of the Compulsory
Process Clause,*® the paradigmatic situation contemplated by the
Framers would have been the use of compulsory process to procure
testimony or evidence that would incriminate the witness.2%

261  State v. Norvell, 10 Tenn. (2 Yer.) 24, 25 (1820).

262 People v. Goodwin, 18 Johns. 187, 201 (N.Y. Sup. Ct. 1820); accord State v. Moor,
1 Miss. (1 Walker) 134, 138 (1823); see also Jason Mazzone, The Bill of Rights in the Early State
Courts, 92 MINN. L. REV. 1, 4347 (2007) (collecting cases). The Supreme Court rejected
this theory in Fox v. Ohio, 46 U.S. (5 How.) 410, 434-35 (1847).

263 See, e.g., In re Spier, 12 N.C. 329, 339, 1 Dev. 491, 503-04 (1828).

264 Thomas Y. Davies, Farther and Farther from the Original Fifth Amendment: The Rechar-
acterization of the Right Against Self-Incrimination as a “Trial Right” in Chavez v. Martinez, 70
TENN. L. REV. 987, 991, 990-95 (2003).

265 U.S. CONST. amend. VI.

266  Davies, supranote 264, at 999-1006 (noting that the right would also be violated “if
an arrestee was put under oath, a form of compulsion, during the post-arrest judicial exam-
ination,” id. at 1006); see also Randolph N. Jonakait, “Witnesses” in the Confrontation Clause:
Crawford v. Washington, Noah Webster, and Compulsory Process, 79 TEMP. L. REV. 155, 169-79
(2006) (noting the synergy and similarities between the Self-Incrimination, Compulsory
Process, and Confrontation Clauses).
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The Self-Incrimination Clause was not, however, aimed at the con-
duct of the Framing-era equivalent of police officers, who “had no au-
thority at all to interrogate even arrestees, let alone suspects.”?” The
admissibility of coerced testimonial statements was regulated by the
common law doctrine of “privately obtained, out-of-court confes-
sions,” and it was not until 1897 that the Supreme Court incorporated
this doctrine into its selfincrimination jurisprudence.?® At that point,
however, police interrogation had already become an established prac-
tice, and thus “the Court never asked the hard question implied by the
original Fifth Amendment right—whether police interrogation of sus-
pects . . . was a constitutionally acceptable governmental practice.”2%

This history is relevant to the scope of habeas review because it
explains why violations of the Self-Incrimination Clause were cogniza-
ble issues on habeas, but only in a certain procedural posture. It was
only when a witness was held in contempt for refusing to testify on the
grounds that the answers would be incriminating that habeas was a vi-
able remedy.?”® The Self-Incrimination Clause therefore was intended
to be a limitation on the judicial power, albeit one not particularly rel-
evant to postconviction relief.?”!

If the defendant did not hold his ground in the face of compul-
sion, however, the court’s abuse of power would not render the subse-
quent conviction void.?”? As the Supreme Court would explain in 1922,
such violations would, “at most, [be] an error in the admission of tes-
timony, which cannot be reviewed in a habeas corpus proceeding.”?”
This statement was undoubtedly consistent with traditional doctrine,?"
but it again skirts hard questions about the scope of the right: whether
the trial court, in addition to the questioning officers, violates the Self-

267 Davies, supra note 264, at 1003.

268 Id. at 1033, 1033-38 (citing Bram v. United States, 168 U.S. 532 (1897)).

269 Id. at 1030, 1038.

270  See Counselman v. Hitchcock, 142 U.S. 547, 552, 586 (1892), overruled by Kastigar v.
United States, 406 U.S. 441 (1972); accord Emery’s Case, 107 Mass. 172, 186 (1871); Ex parte
Rowe, 7 Cal. 181, 183-84 (1857).

271  See Ex partelrvine, 74 F. 954, 958, 965 (C.C.S.D. Ohio 1896) (Taft,].) (“The general
power of the court to compel, by its process of contempt, witnesses to appear, to be sworn,
and to testify in causes pending before it, is clear. The power has, however, a limitation
imposed by the fifth amendment to the constitution, which provides ‘that no person shall
be compelled in any criminal case to be a witness against himself.”” Id. at 958 (quoting U.S.
CONST. amend. V).).

272  See, e.g., In re Moran, 203 U.S. 96, 105 (1906).

273  Collins v. McDonald, 258 U.S. 416, 420-21 (1922) (italics omitted); see also Baker v.
Hudspeth, 129 F.2d 779, 783 (10th Cir. 1942) (citing Moran for this proposition); Sunal v.
Large, 157 F.2d 165, 171 (4th Cir. 1946) (same).

274  See United States v. Burr, 25 F. Cas. 55, 179 (C.C.D. Va. 1807) (No. 14,693) (Mar-
shall, Circuit J.) (“If the court admit improper or reject proper testimony, it is an error of
judgment; but it is an error committed in the direct exercise of their judicial functions.”).
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Incrimination Clause when it enters coerced testimony into evi-
dence—an “equitable construction” of the Fifth Amendment to pre-
vent changes in investigatory practice from becoming an end run
around a fundamental right.?”

C. The Sixth Amendment (Unclear)

Some Sixth Amendment violations are clearly jurisdictional error.
The most prominent is when a court denies the defendant the right to
trial by jury, first presented to the Supreme Court in Callan v. Wilson.2™
The government’s two arguments against discharge are revealing on
this point. First, it argued “that the Constitution does not require that
the right of trial by jury shall be secured to the people of the District
of Columbia”; second, it argued “[t]hat the requirements of the Con-
stitution are fully met, where the accused is accorded, at some stage of
the prosecution against him, the right of trial by jury.”*”” At no point
did the government argue that this issue was not jurisdictional. And
after rejecting those two arguments,?”® the Supreme Court confirmed
this issue’s status as such: “Except in that class or grade of offences
called petty offences, . . . a judgment of conviction, not based upon a
verdict of guilty by a jury, is void.”?7

That much is clear.?®® What is not clear, however, is why denial of
the jury trial right is jurisdictional error—a question of much signifi-
cance in determining whether compliance with the other Sixth
Amendment provisions is mandatory for the exercise of judicial power.
Two explanations come to mind.

275  Cf. Downing v. Blanchard, 12 Wend. 383, 384 (N.Y. Sup. Ct. 1834) (explaining that
“equitable construction” refers to when “cases not within the letter of the [law] are some-
times holden to be within the meaning, because they are within the mischief intended to
be prevented”); accord Boyd v. United States, 116 U.S. 616, 635 (1886) (“A close and literal
construction deprives [the first eight amendments] of half their efficacy, and leads to grad-
ual depreciation of the right[s], as if [they] consisted more in sound than in substance.”);
see also infra Section I11.D (discussing the issue of coerced testimony further).

276  Callan v. Wilson, 127 U.S. 540, 547 (1888).

277 Id.at 548, 551.

278  Id. at 548-49, 556-57.

279  Id. at 557, 548-49, 556-57.

280 Like the three issues identified above, the holding in Callan is only an innovation
if one unduly narrows one’s focus to the Supreme Court’s habeas jurisprudence. The fail-
ure to try by jury in violation of a constitutional provision had long been held to be a juris-
dictional issue, and in some states a nonwaivable one. See, e.g., Cancemi v. People, 18 N.Y.
128, 136 (1858); Work v. State, 2 Ohio St. 297, 306 (1853); Brown v. State, 8 Blackf. 561,
561 (Ind. 1847); State v. Harden, 31 S.C.L. (2 Rich.) 533, 535, 538 (S.C. Ct. App. 1846).
And a similar result has been found for judgments and process issued by courts not consti-
tuted in accordance with the Seventh Amendment. See, e.g., Ex parte Randolph, 20 F. Cas.
242, 253-54 (C.C.D. Va. 1833) (No. 11,5658) (Marshall, Circuit J.) (process); Webster v.
Reid, 52 U.S. (11 How.) 437, 456, 460 (1851) (judgment).
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The first possibility is that this defect goes to “the organization of
the court.”®! In England as well as the several states, one of the most
common uses of the writ was to discharge petitioners who had been
convicted by an improperly constituted inferior court. For instance, in
In re Divine, the warden produced a copy of the petitioner’s commit-
ment that showed on its face “that the prisoner was duly convicted of
the crime of petit larceny, at a court of special sessions of the peace
held by three police justices,” as was required by the statute.?®? Counsel
for the petitioner, however, introduced evidence “that the said court
of special sessions ... was in fact held by two of the police justices
only,” and the district attorney introduced no evidence to the con-
trary.2® The court discharged Divine, reasoning that the two justices
that tried and sentenced him did not constitute a lawful court, and
therefore the alleged court’s judgment was a nullity.?8* By way of anal-
ogy, both the judge and the jury need to be present in order for there
to be a duly constituted court in an ordinary criminal case.

Another possibility is that the Sixth Amendment prescribes
Hohfeldian duties for the exercise of power in a criminal case. Under
this view, the power to try a criminal case is akin to the situation
“where[] a tribunal possesses qualified and limited powers, authoriz-
ing [it] to act in certain specified cases only, and by special modes of
proceeding,” and thus when it can be shown that the court acted “by
modes of procedure which [it was] not authorized to adopt,” the
court’s proceedings may be impeached collaterally.?®> An example of
this can be seen in the Treason Clause of the Constitution, which states
that “[n]o Person shall be convicted of Treason unless on the Testi-
mony of two Witnesses to the same overt Act, or on Confession in open
Court.”#® If a person were to be convicted of treason on the testimony
of only one witness, then that conviction would be a nullity for failure

281 2 HURD, supra note 79, at 366 (citing Brooks v. Adams, 28 Mass. (11 Pick.) 441
(1831)).

282 In reDivine, 21 How. Pr. 80, 80 (N.Y. Sup. Ct. 1860).

283  Id. at 80-81.

284  Id. at 83; accord Ex parteRichardson, 16 S.C.L. 198, 200, Harp. 308, 311 (S.C. Const.
Ct. App. 1824); see also HALLIDAY, supra note 10, at 104 (describing a case where the writ
was available to a man who had been convicted “for refusing to pay for the maintenance of
his illegitimate child” under a statute that required the conviction to be by two justices of
the peace, but had only been convicted by one).

285  Sanborn v. Fellows, 22 N.H. 473, 489 (1851); see also Sears v. Terry, 26 Conn. 273,
284 (1857) (“The correct principle governing this class of cases, we believe to be, that where
the legislature empowers a [body with authority] under particular circumstances as pre-
requisites, and in a manner particularly prescribed, these circumstances must actually exist
and this manner of proceeding must be observed, and are both indispensable to the juris-
diction.”).

286 U.S. CONST. art. I11, § 3, cl. 1.
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to adhere to the constitutional mode of proceeding.?®” In much the
same way, when a court refuses to respect a defendant’s right to trial
by jury, a verdict found by the judge is a nullity—it exceeds a limit on
the judicial power imposed by the Constitution.

Without more, it is hard to determine which of these theories is
correct. But things become a bit clearer once we think about waiver of
the right. It was widely understood that “the consent of the parties
cannot confer the right to adjudicate upon any cause which the law has
withheld from the cognizance of the particular court.”?® Thus, if the
idea is that a judge without a jury is not a “court” in a criminal case,
neither consent nor waiver nor failure to object could clothe that ir-
regular tribunal with the judicial power in such cases.?®® But that is not
consistent with how nineteenth-century jurists thought of the right to
trial by jury.?® As one federal court said: “The right of trial by jury,
secured by the constitution of the United States, is for the benefit of
the parties litigating in courts of justice, and is a privilege they may
dispense with if they choose.”?%

Whatever the correct view of the jurisdictionality of the jury trial
right, the Supreme Court did not treat ad hoc violations of the other
Sixth Amendment rights as being defects cognizable on habeas. The
authoritative case on this point is Ex parte Harding, which simply stated
the conclusion without further elaboration: a denial of the right to
compulsory process “goes only to the regularity of the proceedings,
not to the jurisdiction of the court.”?? Courts and commentators

287 Cf. HALLIDAY, supra note 10, at 100 (indicating that “the number of witnesses
needed to convict” would be a statutory command which, if not respected, would render a
conviction impeachable on habeas); United States v. Burr, 25 F. Cas. 55, 179 (C.C.D. Va.
1807) (No. 14,693) (Marshall, Circuit J.) (discussing this constitutional requirement).

288 1BLACK, supranote 79, § 217, at 263; see also Rhode Island v. Massachusetts, 37 U.S.
(12 Pet.) 657,719 (1838) (“[A]lppearance does not cure the defect of judicial power . . ..”).

289  (f. Sharpe v. Robertson, 46 Va. (5 Gratt.) 518, 599 (1849) (“The consent of parties,
however formally made, cannot give to a tribunal so constituted the powers that belong to
a Court, or clothe its orders with the force of judicial mandates.”); accord Holloman v. Hol-
loman, 13 Miss. (5 S. & M.) 559, 563 (1846); Williams v. Burrill, 23 Me. 144, 153 (1843).

290  But see Territory v. Ah Wah, 4 Mont. 149, 171 (1881) (“[A defendant] has no power
to consent to the creation of a new tribunal unknown to the law to try his offense.”); Thomp-
son v. Utah, 170 U.S. 343, 353 (1898) (“The law in force, when this crime was committed,
did not permit any tribunal to deprive him of his liberty, except one constituted of a court
and a jury of twelve persons.”); see also Stephen A. Siegel, The Constitution on Trial: Article
III’s Jury Trial Provision, Originalism, and the Problem of Motivated Reasoning, 52 SANTA CLARA
L. REV. 373, 399 (2012) (discussing this theory more broadly).

291 United States v. Rathbone, 27 F. Cas. 711, 711 (C.C.S.D.N.Y. 1828) (No. 16,121)
(Thompson, Circuit].) (citing Bank of Columbia v. Okely, 17 U.S. (4 Wheat.) 235 (1819)).
The fact that the right is waivable makes it no less jurisdictional than service of process. See
WORKS, supra note 85, at 32-33. For thorough consideration of the issue, see Patton v.
United States, 281 U.S. 276, 293-313 (1930) (holding that trial by jury is waivable).

292  Ex parte Harding, 120 U.S. 782, 784 (1887).
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subsequently treated this case as settling the matter.?®> It was not until
1938 that the Court would address the Sixth Amendment again on ha-
beas, seemingly changing course and discharging the petitioner be-
cause “compliance with [the Sixth Amendment’s] mandate [of assis-
tance of counsel] is an essential jurisdictional prerequisite to a federal
court’s authority to deprive an accused of his life or liberty.”?

Can these cases be reconciled with one another and the jury trial
cases? The simplest explanation is that they cannot—either all Sixth
Amendment violations deprive a court of authority to punish a defend-
ant, or none of them do—and the reason denial of trial by jury is juris-
dictional is that the jury constitutes part of the judex in criminal cases.
An alternative possibility is that these cases reflect the doctrine that the
defect in the jurisdiction must appear on the face of the record.?%
There was no dispute that the petitioners in Callan had been tried with-
out a jury.*® By contrast, the petitioner in Harding did not allege that
the trial court denied him the use of any compulsory process; rather,
the complaint was that the court violated his right by refusing to grant
him a continuance so that certain material witnesses could testify in
person.?” A more cynical explanation is that the Court is just making

293  See, e.g., In reMcKnight, 52 F. 799, 801 (C.C.S.D. Ohio 1892); VANFLEET, supra note
168, § 88, at 120; 2 SPELLING, supra note 214, § 1208. But see BROWN, supra note 69, § 97
(“[A] trial by a different method than that prescribed by [the Constitution] would be a
nullity and the judgment void.” Id. at 249.).

294 Johnson v. Zerbst, 304 U.S. 458, 467 (1938).

295 See supra notes 236—40 and accompanying text.

296  See supra text accompanying note 277.

297  Territory v. Harding, 12 P. 750, 754-55 (Mont. 1887). Moreover, much like Bigelow,
itis debatable whether the petitioner even stated a compulsory process violation. Harding’s
witnesses resided in a foreign country—a place where the trial court’s process would not
reach—and the prosecution had agreed to have the affidavits detailing what the witnesses
would testify read into evidence before the jury. Id. at 755. At that time, the Compulsory
Process Clause had been interpreted “merely to give to the accused the right to such process
as is usually granted to compel witnesses to appear on the side of the prosecution against
them,” and if “the person sought to be made a witness [were] beyond the process of the
court, neither the accused nor the prosecution [would be] entitled to process against him.”
In re Dillon, 7 F. Cas. 710, 712 (N.D. Cal. 1854) (No. 3,914). Additionally, in framing the
Compulsory Process Clause, the First Congress rejected a suggestion that the accused also
be conferred a right to a continuance where “he made appear to the court, that the evi-
dence of the witnesses, for whom process was granted, but not served, was material to his
defence.” THE COMPLETE BILL OF RIGHTS, supra note 228, at 626 (quoting 2 THE
CONGRESSIONAL REGISTER, supra note 228, at 228); Peter Westen, The Compulsory Process
Clause, 73 MICH. L. REV. 71, 98 & n.116 (1974). As Representative Hartley of Pennsylvania
explained, “[I]n securing [the accused] the right of compulsatory process, the government
did all it could, the remainder must lay in the discretion of the court.” THE COMPLETE BILL
OF RIGHTS, supra note 228, at 626 (quoting 2 THE CONGRESSIONAL REGISTER, supra note
228, at 228-29); accord Harding, 12 P. at 755.
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a normative assessment of which petitioner is more deserving or which
error is more egregious.?®

All three of these explanations are unsatisfactory. The better ex-
planation here is simply that constitutional criminal procedure was an
underdeveloped area of the law. As Professor Ann Woolhandler has
explained, the Court during this era increasingly recognized that “ad
hoc official illegality” under an otherwise constitutional statute could
nonetheless be violative of one’s constitutional rights to the same ex-
tent as official action under an unconstitutional statute.?” At the same
time, the concept of harmless error was in its relative infancy, and “vir-
tually any error—pleading errors, evidentiary errors, and constitu-
tional errors—would be deemed presumptively prejudicial.”** And
while Congress would eventually pass legislation confirming applica-
tion of the harmless error rule on direct appeal,®' the concept of
harmless constitutional error would not gain recognition in the federal
courts until the 1960s.%2 It is therefore quite possible that concerns
about allowing “[t]he criminal . . . to go free because the [trial judge]
has blundered”?” may have seeped into courts’ minds. Take, for in-
stance, the Supreme Court of Montana’s opinion in Harding:

We do not think the rule [at issue here] could ever work an injus-
tice or hardship to a defendant, and, generally, in its operation it
would give him a very great advantage. . . . If the affidavit should
state the truth, the deposition would, in effect, be just like it, and
one would be no more beneficial than the other to the defend-
ant.304

Indeed, were the facts of that case to arise today, a modern court might
well say that the alleged error was harmless (though that is certainly up
for debate).

Unfortunately, the few cases we have from the nineteenth century
where the accused was completely denied the right to use compulsory
process or confront witnesses are cases where the accused was also

298  (f. James S. Liebman, Apocalypse Next Time?: The Anachronistic Attack on Habeas Cor-
pus/Direct Review Parity, 92 COLUM. L. REV. 1997, 2055-57 (1992) (suggesting that the line
of demarcation for the scope of the writ is whether the petitioner’s claim is “nationally
important,” id. at 2055).

299 Woolhandler, supra note 10, at 617-29.

300 Roger A. Fairfax, Jr., A Fair Trial, Not a Perfect One: The Early Twentieth-Century Cam-
paign for the Harmless Error Rule, 93 MARQ. L. REV. 433, 435 (2009) (emphasis omitted).

301  Id. at 443-44, 444 n.64 (citing Act of Feb. 26, 1919, ch. 48, 40 Stat. 1181).

302 Steven H. Goldberg, Harmless Error: Constitutional Sneak Thief, 71 J. CRIM. L. &
CRIMINOLOGY 421, 423 (1980).

303 Cf. People v. Defore, 150 N.E. 585, 587 (N.Y. 1926) (Cardozo, J.) (discussing the
exclusionary rule).

304 Territory v. Harding, 12 P. 750, 755 (Mont. 1887).
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denied the right to trial by jury.?® As far as I can tell, the only federal
case that even discusses the merits of an independent confrontation
claim is In re Bates, which denied issuance of the writ on the grounds
that the confrontation right doesn’t attach to pretrial proceedings.3%
Moreover, I have been unable to find any cases in the state courts
granting discharge for a violation of the analogous provisions of their
respective constitutions. Of course, the lack of evidence in the printed
case reports does not definitively tell us “what the law ‘was’” in the
nineteenth century,®’ but it hardly inspires any confidence in the con-
clusion that a Sixth Amendment violation other than trial by jury could
ever be cognizable on habeas.

The best evidence in favor of that conclusion comes from the case
of Johnson v. Tompkins, a false imprisonment action before Justice Bald-
win, riding circuit.’® The plaintiff Johnson had traveled into Pennsyl-
vania from New Jersey to recapture a man named Jack, whom Johnson
claimed was his slave.?” A Pennsylvania state judge had verbally or-
dered the arrest of Johnson to institute proceedings for determining
the legal relationship between Johnson and Jack.?'® Once Johnson was
in custody, the judge then suggested that the proceedings be held

305  See, e.g., Ex parte Vallandigham, 68 U.S. (1 Wall.) 243, 249 (1864); Ex parte Milligan,
71 U.S. (4 Wall.) 2, 118-20 (1866); Ex parte Field, 9 F. Cas. 1, 3 (C.C.D. Vt. 1862)
(No. 4,761); Ex parte Stricker, 109 F. 145, 148-49 (C.C.D. Ky. 1901).

306 In re Bates, 2 F. Cas. 1015, 1018 (D.S.C. 1858) (No. 1,099a). The petitioners had
argued that “their commitment in the absence of [confrontation] and without the benefit
of counsel, involves a denial of their constitutional and legal rights, and affects the whole
proceedings subsequent to the arrest with such gross irregularity, that the commitment
must be setaside.” Id. at 1017. Judge Magrath seemed to agree with this proposition in the
abstract. Id. at 1018 (asserting that, were the petitioners’ allegations correct, the statute
authorizing such proceeding “would be void, because it would tend to impair a constitu-
tional right”).

307 HALLIDAY, supranote 10, at 3. As was the case with the English history, it is possible
that “[m]any more reports of habeas cases [in the several states] survive only in manu-
script.” Id. at 5, 4-6 (discussing the methodology he took); see also DAVID HACKETT FISCHER,
HISTORIANS’ FALLACIES: TOWARD A LOGIC OF HISTORICAL THOUGHT 47-48, 62-63 (1970)
(discussing the “fallacy of the negative proof,” id. at 47).

308 Johnson v. Tompkins, 13 F. Cas. 840, 840, 854 (C.C.E.D. Pa. 1833) (No. 7,416).

309  Id. at 852. Given that slavery was such a politically fraught subject at the time, any
judicial opinion that touches on it is more likely than usual to be plagued by strained, mo-
tivated reasoning employed to reach a certain result. See Justin Simard, Citing Slavery, 72
STAN. L. REV. 79, 107-13 (2020). For what it’s worth (perhaps not much), Justice Baldwin
outright denounced slavery in his charge to the jury, stating that “its existence is abhorrent
to all our ideas of natural right and justice,” albeit alongside a reminder that slavery is part
of “the law of the land.” Tompkins, 13 F. Cas. at 843.

310  Tompkins, 13 F. Cas. at 849. Baldwin found this order, apparently made “without
oath, affirmation or any probable cause whatever,” to be “in direct violation” of the Fourth
Amendment and the analogous provision of the Pennsylvania Constitution. Id.
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before Tompkins, a justice of the peace.®! During the proceedings,
“no witnesses were examined, no oath or affirmation was administered
by the justice, or any question [on the merits] put to [Johnson].”3!?
Jack informally testified “that he was born a slave, and that he had lived
with Mr. Johnson as such; he admitted his slavery till he was thirty,
when he alleged he was free by the will of Judge Berrian, of New Jer-
sey.”*® Tompkins did not require the actual will to be produced to
corroborate Jack’s statement, “nor was Jack called on to verify his state-
ment on oath, though he was a competent witness against Mr. Johnson,
if he was a free man or only a servant for years.”3!* In addition to Jack’s
informal testimony, two other witnesses were examined before Tomp-
kins.?!> All of this was apparently done ex parte.?!®

Justice Baldwin found that this manner of proceeding was con-
trary to the Sixth Amendment’s guarantee that the accused “be in-
formed of the nature and cause of the accusation against him, and . . .
be confronted with the witnesses,” as well as the Pennsylvania Consti-
tution’s guarantee of the “right to be heard by himself and counsel, to
demand the nature and cause of the accusation against him, and to
meet the witnesses face to face.”®” On account of this defect in the
proceedings, Justice Baldwin instructed the jury that

all the proceedings then of the defendants which took place, either
for the purpose of taking the Jersey party before the justice or judge
to prove the property of the plaintiff or to establish a charge of kid-
napping . . . were without any warrant or authority of law, wholly
unqualified and illegal .38

Because the elements of false imprisonment and habeas corpus were
substantially the same, it is plausible that Baldwin’s reasoning in

311  Id.
312 Id. at 850.
313  Id.
314 Id.
315 Id.
316 Id.

317 Id. (first quoting U.S. CONST. amend. VI; and then quoting PA. CONST. of 1790,
art. IX, § 9).

318 Id.; see also Greene v. Briggs, 10 F. Cas. 1135, 1139 (C.C.D.R.I. 1852) (No. 5,764)
(Curtis, Circuit J.) (seeming to read the other Sixth Amendment rights as part and parcel
of “trial by jury,” which “in all criminal cases . . . is absolutely to exist”); BROWN, supra note
69, § 101, at 273 (“[A] trial is not a trial, and the court has no jurisdiction, whenever the
record shows that the defendant was denied a constitutional immunity or right, and as a
consequence the judgment is void.”).
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support of false imprisonment liability could likewise justify discharge
on habeas corpus.®"

But perhaps not. Rollin Hurd’s treatise, for instance, asserted that
relief on habeas would not be available no matter how “flagrant” the
compulsory process or confrontation violation, citing Stewart’s Case, a
decision of the New York Court of Common Pleas.??* In a vacuum,
however, this statement might be a bit misleading. The petitioner in
Stewart’s Case did indeed allege “that she was prohibited from produc-
ing witnesses on her own behalf, and from cross-examining witnesses
produced against her,” and likewise the court indeed disclaimed the
power “to review the correctness of the decision of the magistrate” on
a writ of habeas corpus.?! But the court also described what had been
done by the committing magistrate as an “injustice,” and insisted “that
there should be [a remedy for this injustice] no one can doubt,” even
if it wasn’t one the Court of Common Pleas could provide.** And as
the Court of Common Pleas predicted, Stewart would be discharged
upon habeas corpus and certiorari in an original action before the New
York Supreme Court.?*

Unfortunately, there does not appear to be any report of Stewart’s
subsequent action before the New York Supreme Court available via
the standard electronic databases that could give us further insight into
its ratio decidendi®** Nonetheless, Stewart’s eventual discharge should

319  See 3 BLACKSTONE, supra note 31, at ¥127-38; see also Bradley v. Fisher, 80 U.S. (13
Wall.) 335, 351-52 (1872) (discussing false imprisonment liability); In re Ayers, 123 U.S.
443, 485-86 (1887) (discussing habeas).

320 2 HURD, supra note 79, at 334 (citing Stewart’s Case, 1 Abb. Pr. 210 (N.Y. Ct. Com.
Pl. 1855)).

321  Stewart’s Case, 1 Abb. Pr. at 212, 213.

322 Id. at 212.

323 Id.at213 n.*. Contrary to modern naming conventions, “Supreme Court” was (and
still is) the name of New York’s court of general jurisdiction. 1847 N.Y. Laws 323-24. Alt-
hough the reporter does not explicitly say that the discharge was on habeas corpus in addi-
tion to certiorari, that fact is implied by the use of the word “discharge.” As explained in
Hurd’s treatise:

As the certiorari alone removes not the body, so the habeas corpus alone removes

not the record itself, but only the prisoner, with the cause of his commit-

ment; . . . [the court] cannot upon the bare return of the habeas corpus, give

any judgment, or proceed upon the record of indictment, order or judg-

ment, without the record itself be removed by certiorari . . . .
2 HURD, supranote 79, at 356 (emphasis added) (quoting 3 BACON, supranote 68, at *427).
Note, however, that unlike the modern usage of the writ by the federal Supreme Court, the
common law writ of certiorari “only brings up for review jurisdictional questions.” 2 BAILEY,
supranote 173, § 409, at 562.

324 One Sarah Stewart (quite possibly the same woman) successfully petitioned the
New York Supreme Court for discharge from commitment upon habeas corpus and certio-
rari in 1859, but that discharge was from an illegal commitment for a different crime than
the one atissue in the above case. Compare People v. Stanley, 18 How. Pr. 179, 180-81 (N.Y.
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caution us against taking the broadest interpretation of the above pas-
sage in Hurd’s treatise. Nor is the lesson here that a proceeding upon
habeas corpus aided by certiorari is something unusual. Rather, it ap-
pears to have been the ordinary course of proceeding for postconvic-
tion relief in the nineteenth century,’”® and many of the foundational
cases of this era were petitions for both writs.??

Based on the available evidence, my conclusion is that ordinary,
instantial confrontation and compulsory process violations were not
cognizable on habeas in this era (with or without certiorari), but that
certain violations of those clauses that were so flagrant as to constitute
a total denial of those rights might have been cognizable.?®” There cer-
tainly is authority in favor of ad hoc Sixth Amendment violations being
cognizable error, but there is a distinct absence of any decisions di-
rectly on point in the body of recorded case law.**® The evidence to
the contrary, however, is hardly conclusive. If forced to draw a line, it
seems that admission of constitutionally prohibited evidence or rejec-
tion of constitutionally required evidence was ordinarily merely “error
committed in the direct exercise of [a court’s] judicial functions,”3%
but where such constitutional violations were so flagrant as to

Sup. Ct. 1859) (larceny), with Stewart’s Case, 1 Abb. Pr. at 210 (vagrancy and disorderly con-
duct).

325  See 2 HURD, supra note 79, at 356; BROWN, supra note 69, § 113, at 300.

326 E.g., Ex parte Lange, 85 U.S. (18 Wall.) 163 (1874); Ex parte Harding, 120 U.S. 782
(1887); Ex parte Crow Dog, 109 U.S. 556 (1883); Ex parte Jackson, 96 U.S. 727 (1878). Nor
was this power restricted to the Supreme Court. See In reWood, 140 U.S. 278 (1891) (noting
that the appellant had petitioned the Circuit Court for the Southern District of New York
for both writs in order to be discharged from commitment following conviction in state
court). For earlier cases, see Ex parte Wilson, 10 U.S. (6 Cranch) 52 (1810); Ex parte Bollman,
8 U.S. (4 Cranch) 75 (1807); Ex parte Bennett, 3 F. Cas. 204 (C.C.D.C. 1825) (No. 1,311).

327  Cf Kamin, supranote 38, at 335 (“[W]e might hypothesize that while certain kinds
of constitutional error rise to the level of a genuine affront to the sovereignty of We the People,
others are more aptly conceptualized as incidental mistakes on the part of sentencing courts
earnestly endeavoring to be faithful to our sovereign commands—and that only errors of
the former sort would be cognizable as ‘jurisdictional defects’ in the sense invoked through-
out the case law debated by Justices Kagan and Gorsuch.”). In contrast to the discussion
above, Professor Kamin suggests that constitutional errors rise to the level of an affront to
popular sovereignty when those errors are of a “systemic” nature. Id. at 338-40 (citing Eve
Brensike Primus, A Structural Vision of Habeas Corpus, 98 CALIF. L. REV. 1 (2010)).

328  As far as I am aware, Timothy Brown’s 1891 treatise on jurisdiction is the only au-
thority in direct support of the broadest interpretation of the Sixth Amendment, and he
mainly relies on dicta from In re Nielsen and cases relating to the denial of the right to trial
by jury. See BROWN, supra note 69, § 97, at 249 & n.1 (citing In re Nielsen, 131 U.S. 176, 182
(1889)); id. § 101, at 271-73, 272 n.2.

329  United States v. Burr, 25 F. Cas. 55, 179 (C.C.D. Va. 1807) (No. 14,693) (Marshall,
Circuit].).
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constitute “a complete defect in the proceedings,”® the trial lost its
judicial character, and any resulting judgment would be a mere nul-
lity.%%!

D. The Road to Brown v. Allen

Not until 1915 do we see Supreme Court Justices start to mislabel
certain defects in the proceedings as “jurisdictional” when they would
not have been historically. The importance of the cases from this pe-
riod has hardly been lost on other scholars.?? What other commenta-
tors have overlooked is that these initial cases, while incorrectly rea-
soned, were generally consistent with the traditional “void judgments”
theory of postconviction relief. The problem was not necessarily the
outcomes reached, but how the Court got there. By describing vices
of the adjudicator’s will as denials of due process, the Court obscured
the reasons why a judgment might become void, and consequently in-
troduced confusion into habeas doctrine.?*?

Frank v. Mangum,** the first such case, concerned the petition of
Leo Frank, who had been convicted in Georgia state court of murder-
ing the thirteen-year-old Mary Phagan.? Whether it was on account
of the victim’s young age, the brutal circumstances of her murder, the
fact that the primary suspect belonged to a minority community, or a
combination of these factors, “[n]o trial in Georgia’s history rivaled
Leo Frank’s for public interest.”?*® That public interest manifested it-
self in the worst possible way. As Justice Holmes described in his dis-
sent:

330 WILLIAM S. CHURCH, A TREATISE OF THE WRIT OF HABEAS CORPUS § 348 (San Fran-
cisco, Bancroft-Whitney Co. 1886) (quoting Ex parte Gibson, 31 Cal. 619, 625 (1867)).

331 Cf BROWN, supra note 69, § 97, at 250 (“[A] trial ceases to be a legal trial by a
deviation from [the constitutionally prescribed] course.”).

332 CompareForsythe, supranote 11, at 1139 (“[T]here is no real break with the Court’s
jurisdiction doctrine that cannot be logically explained as merely an expansion of that doc-
trine until Frank v. Mangum and Moore v. Dempsey.”), with Peller, supra note 6, at 644—-49
(asserting that Frank broke new ground in holding that “due process was satisfied by the
defendant’s opportunity to be heard before a state appellate court of competent jurisdic-
tion,” id. at 648, whereas Moore’s innovation was that “the due process clause [established]
independent standards of fairness by which to evaluate state procedures,” id.).

333 (f. Woolhandler, supra note 10, at 630-31 (advancing a similar thesis).

334  Frank v. Mangum, 237 U.S. 309 (1915).

335  Eric M. Freedman, Leo Frank Lives: Untangling the Historical Roots of Meaningful Fed-
eral Habeas Corpus Review of State Convictions, 51 ALA. L. REV. 1467, 1474-75 (2000).

336 Id. at 1475 (alteration in original) (quoting LEONARD DINNERSTEIN, THE LEO
FRANK CASE 36 (Notable Trials Library ed. 1991) (1987)). Frank’s trial has been described
as “the most dramatic expression of southern anti-Semitic feeling.” Howard N. Rabinowitz,
Nativism, Bigotry and Anti-Semitism in the South, 77 AM. JEWISH HIST. 437, 442 (1988).



1104 NOTRE DAME LAW REVIEW [voL. 100:1045

The trial began on July 28, 1913, at Atlanta, and was carried on in a
court packed with spectators and surrounded by a crowd outside,
all strongly hostile to the petitioner. On Saturday, August 23, this
hostility was sufficient to lead the judge to confer in the presence
of the jury with the Chief of Police of Atlanta and the Colonel of
the Fifth Georgia Regiment stationed in that city, both of whom
were known to the jury. On the same day, the evidence seemingly
having been closed, the public press, apprehending danger, united
in a request to the Court that the proceedings should not continue
on that evening. Thereupon the Court adjourned until Monday
morning. On that morning when the Solicitor General entered the
court he was greeted with applause, stamping of feet and clapping
of hands, and the judge before beginning his charge had a private
conversation with the petitioner’s counsel in which he expressed
the opinion that there would be “probable danger of violence” if
there should be an acquittal or a disagreement, and that it would
be safer for not only the petitioner but his counsel to be absent
from Court when the verdict was brought in. At the judge’s request
they agreed that the petitioner and they should be absent, and they
kept their word. When the verdict was rendered, and before more
than one of the jurymen had been polled there was such a roar of
applause that the polling could not go on until order was restored.
The noise outside was such that it was difficult for the judge to hear
the answers of the jurors although he was only ten feet from
them 3%

To say that the trial was “dominated by a hostile mob” would be putting
it lightly.®

The majority agreed with the proposition that the petitioner’s
“narrative of disorder, hostile manifestations, and uproar, [would], if
it stood alone, and were to be taken as true, . . . [be] inconsistent with
a fair trial and an impartial verdict,” thus denying the defendant due
process of law.?* However, because the above allegations were consid-
ered by both the trial court and the state supreme court “at times and
places and under circumstances wholly apart from the atmosphere of
the trial, and free from any suggestion of mob domination” and
“found by both of the state courts to be groundless except in a few
particulars as to which the courts ruled that they were irregularities not
harmful in fact to defendant,” the federal courts should not disturb
that judgment.?® To the majority, the phrase “due process of law” only
meant “that the fundamental rights of the prisoner shall not be taken
from him arbitrarily or without the right to be heard according to the

337  Frank, 237 U.S. at 345-46 (Holmes, J., dissenting).
338  Id. at 346 (describing petitioner’s allegations).
339  Id. at 332, 332-33, 335 (majority opinion).

340 Id. at 333-34.
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usual course of law in such cases,” and where the state supplies suffi-
cient “corrective process,” such as a motion for a new trial or an appeal
to a higher court, no violation of the Fourteenth Amendment has oc-
curred.?!!

The opinion of the Frank majority is one of the clearest demon-
strations of the semantic shift with regard to the word “process” in the
Due Process Clauses. Towards the middle of the nineteenth century,
based on an erroneous reading of Coke’s Institutes, courts and com-
mentators had begun to equate “due process of law” with “the law of
the land.”?*? Even still, the original meaning of “process” remained
intact, as is evident from Justice Curtis’s opinion in Murray’s Lessee.3*3
In Frank, however, the Court spoke of “process” in the Due Process
Clause as being synonymous with “proceedings,”?!* rather than refer-
ring to the writs and precepts that “issue[ | forth” from a court of law.?*
What'’s especially remarkable is that the Court nonetheless recognized
the other meaning “process” might have when it explained that “[t]he
rule at the common law . . . seems to have been that a showing in the
return to a writ of habeas corpus that the prisoner was held under final
process based upon a judgment or decree of a court of competent juris-
diction, closed the inquiry.”?%

Justice Holmes, writing for himself and Justice Hughes, dissented.
He disagreed with the proposition that a trial court, admittedly of com-
petent jurisdiction, “retains jurisdiction although, in fact, it may be
dominated by a mob, and that the rulings of the state court as to the
fact of such domination cannot be reviewed. . . . Mob law does not be-
come due process of law by securing the assent of a terrorized jury.”3%
On its own terms, Holmes’s argument is correct, and it is clear that he
has the right intuitions here. His error is in speaking in terms of con-
stitutional law.

Strictly speaking, “due process of law” does not require that a trial
be free of mob domination. Rather, it means that a person may only

341 Id. at 334-35.

342  Crema & Solum, supra note 14, at 509-25 (attributing the original error to Justice
Story).

343  See Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272,
276 (1856).

344  See Frank, 237 U.S. at 326 (giving a more extended definition of “due process of
law”); see also id. at 327 (“[I]tis perfectly obvious that where such an appeal is provided for,
and the prisoner has had the benefit of it, the proceedings in the appellate tribunal are to be
regarded as a part of the process of law under which he is held in custody by the State . ...”
(emphasis added)).

345  Process, JOHN BOUVIER, A LAW DICTIONARY (Philadelphia, T. & J.W. Johnson 1839)
(explaining the etymology of the term). See generally Crema & Solum, supra note 14.

346  Frank, 237 U.S. at 330 (second emphasis added).

347 Id. at 347 (Holmes, J., dissenting).
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be “deprived of life, liberty, or property” by a government official pos-
sessing proper, valid authorization—here, final process upon judg-
ment in a criminal case. Where the officer possesses a courtissued
precept authorizing the official action, the only question is whether
that process is void. Final process is void if the underlying judgment is
void. A judgment in a criminal case is void if it is not based upon a
valid guilty verdict. A jury’s verdict, a volitional act, is void when itis a
product of duress—something which all nine Justices seemed to think
was present in this case. The jury’s verdict being void, so too the judg-
ment and the process issued upon it, and without valid process author-
izing the deprivation, said deprivation is unconstitutional.

It seems like a stretch to say that all of these rules of decision are
derived from the Due Process Clause. To be sure, some of them—Iike
that a permanent deprivation of life, liberty, or property generally re-
quires final process upon a judgment or decree—are clearly within the
clause’s “domain.”?*® Others—such as the requirement that a judg-
ment in a criminal case must be founded upon a jury’s guilty verdict
(absent waiver by the accused)—clearly come from other positive en-
actments.** But what about the effect of duress? If we reject the prop-
osition that the Due Process Clause “incorporates” certain fundamen-
tal procedural rights, then surely we should likewise reject the
proposition that the clause “incorporates” general principles of du-
ress.” Rather, it is the operation of the “general law” of duress that
supplies the rules of decision voiding the jury’s verdict.?!

Another aspect of the problem here is that it was well-established
constitutional law that the Fourteenth Amendment did not require

348  (f. Frank H. Easterbrook, Statutes’ Domains, 50 U. CHI. L. REV. 533, 533-34 (1983)
(sketching out the contours of the concept of a positive enactment’s “domain”). As Profes-
sor Nelson suggests, Judge Easterbrook’s precise conception of “domain” might be a bit
unsatisfactory: it is worth thinking about when federal law “operates simply as an overlay on
top of state law” versus when it “le[aves] a gap for principles of general jurisprudence to
fill.” Caleb Nelson, The Persistence of General Law, 106 COLUM. L. REV. 503, 538, 539, 537—
39 (2006).

349  See U.S. CONST. amend. VL.

350  Whether the guarantee of “an impartial jury” in the Sixth Amendment is fairly read
to require that the jury’s decision not be influenced by outside coercion is a closer call. On
initial impression, I am inclined to say it does not—“impartial” seems to connote the same
sort of rules discussed in subsection LE.1. Cf. Impartial, WEBSTER, supra note 49 (listing “an
impartial judge” as an example of the term used in context).

351  SeeNelson, supra note 348, at 523-25; see also Caleb Nelson, State and Federal Models
of the Interaction Between Statutes and Unwritten Law, 80 U. CHI. L. REV. 657, 661-62 (2013)
(“When a state legislature enacts a statute, the state’s courts naturally draw upon various
doctrines of unwritten law . . . as they think about how the statute fits into the rest of the
state’s legal system. Often, the courts think of those overarching doctrines of unwritten law
as operating outside of the statute, and as having force unless a particular statute opts out
of them.”).
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trial by jury in either civil or criminal cases.?? If that understanding is
correct, then whether a judgment in a criminal case must be founded
upon a jury’s verdict of guilty depends on state law, and it was likewise
well established that erroneous applications of state law neither con-
travened the Due Process Clause®® nor presented a cognizable issue
on habeas corpus.®* Thus, even if the Court had interpreted the Due
Process Clause correctly, whether Frank was correctly decided depends
on whether and to what extent the right to a jury trial in criminal cases
has been incorporated against the states.

The Court would see a substantially similar fact pattern arise again
out of the state courts only eight years later. “A Committee of Seven
was appointed by the Governor [of Arkansas] in regard to what the
committee called the ‘insurrection’ in the county”—i.e., the racial
strife that ensued following an event where “a number of colored peo-
ple assembled in their church were attacked and fired upon by a body
of white men, and in the disturbance that followed a white man was
killed.”? The Committee allegedly had black witnesses “whipped and
tortured until they would say what was wanted, among them being the
two relied on to prove the petitioners’ guilt.”*% One of the Committee
of Seven was on the grand jury, and “blacks [were] systematically ex-
cluded from both grand and petit juries.”®” “The Court and neigh-
borhood were thronged with an adverse crowd that threatened the
most dangerous consequences to anyone interfering with the desired
result,” and that appeared to have influenced defendants’ counsel,
who “had no preliminary consultation with the accused, called no wit-
nesses for the defence although they could have been produced, and
did not put the defendants on the stand,” as well as the jury, who came
out of deliberations “in less than five minutes.”?8 In short, these facts
describe pervasive fraud and duress in the conduct of the proceedings,
undoubtedly rendering any purported judgment void.

This time around, the views of Justice Holmes carried a majority
of the Court. Justice Holmes began his analysis by citing Frank for the
proposition that mob domination of a trial constituted “a departure
from due process of law.”?* He distinguished the outcome of that case
from the one before him on the grounds that where “the whole

352  See Frank, 237 U.S. at 340 (first citing Walker v. Sauvinet, 92 U.S. 90 (1876) (civil);
and then citing Maxwell v. Dow, 176 U.S. 581 (1900) (criminal)).

353  See Leeper v. Texas, 139 U.S. 462, 467-68 (1891).

354  See In re Converse, 137 U.S. 624, 631 (1891). But see infra subsection IILA.3.

355 Moore v. Dempsey, 261 U.S. 86, 88, 87 (1923).

356 Id. at 89.

357 Id.

358 Id.

359  Id. at 91, 90-91 (citing Frank v. Mangum, 237 U.S. 309, 335 (1915)).
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proceeding is a mask—that counsel, jury and judge were swept to the
fatal end by an irresistible wave of public passion, and that the State
Courts failed to correct the wrong”—the mere existence of “corrective
process” does not preclude the habeas court from granting relief (or
at least issuing the writ).3%

As Justice McReynolds acknowledged in dissent, it is hard to rec-
oncile the outcome in Moore with that in Frank.**' Undoubtedly, the
degree of “mob domination” infecting the proceedings in Moore was
noticeably greater than that in Frank, and this rationale is how Justice
Holmes reconciled the seemingly divergent holdings in a subsequent
case.’? But just like Justice Holmes’s conclusory distinction in Moore
itself, that reasoning is unsatisfactory. Certainly the threat of physical
violence present in Frank was enough “to overcome the mind and will
of a person of ordinary firmness”—the traditional test for duress at
common law.?®® Moreover, it is difficult to see why the degree of mob
domination matters for whether “corrective process” can be effective.
Perhaps Justice Holmes believed that the decision of the state courts
in the corrective proceedings at issue in Moorewas “special, partial [or]
arbitrary” (a violation of established due process doctrine at the
time) %% but if that were the case, then one is left to wonder why Justice
Holmes didn’t just say so explicitly.

The Court continued the “due process” absorption of nonjuris-
dictional defenses to a judgment in the 1935 case of Mooney v. Holo-
han.?% The petitioner, convicted of first-degree murder in California
state court, alleged that “the sole basis of his conviction was perjured
testimony, which was knowingly used by the prosecuting authorities in
order to obtain that conviction, and also that these authorities deliber-
ately suppressed evidence which would have impeached and refuted
the testimony thus given against him.”? On the return, the state’s
attorney general argued that Mooney’s petition “failed to raise a Fed-
eral question.”?” The Court rejected that argument, stating that due
process is not satisfied when “a State has contrived a conviction . . .
through a deliberate deception of court and jury by the presentation
of testimony known to be perjured. Such a contrivance . . . is as incon-
sistent with the rudimentary demands of justice as is the obtaining of a

360 Id. at 91, 92.

361 Id. at 93 (McReynolds, J., dissenting).

362  SeeForsythe, supranote 11, at 1139-40 (citing Ashe v. United States ex rel. Valotta, 270
U.S. 424 (1926), as evidence that Moore did not overrule Frank).

363 United States v. Huckabee, 83 U.S. (16 Wall.) 414, 432 (1873).

364 Caldwell v. Texas, 137 U.S. 692, 698 (1891); accord Frank, 237 U.S. at 334-35.

365 Mooney v. Holohan, 294 U.S. 103 (1935).

366 Id.at 109, 110.

367 Id. at111.
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like result by intimidation”—clearly a reference to Frank and Moore.>%
However, because Mooney had not yet petitioned for a writ of habeas
corpus in state court, Mooney’s federal petition was dismissed without
prejudice for failure to exhaust state remedies.*® But had the Court
ordered his discharge, its holding would have been largely consistent
with traditional theories of what makes a judgment void.*”

The nextyear, the Court considered on direct review Brown v. Mis-
sissippi, a case where the defendants had been convicted in state court
“solely upon confessions shown to have been extorted by officers of
the State by brutality and violence.”?”" The Supreme Court of Missis-
sippi had affirmed the convictions on two grounds: “(1) that immunity
from self-incrimination is not essential to due process of law, and
(2) that the failure of the trial court to exclude the confessions. ..
[was] mere error reversible on appeal, but not a violation of constitu-
tional right.”3”? Consistent with longstanding precedent, the Court
agreed that the privilege against self-incrimination was not incorpo-
rated against the states; it disagreed, however, that self-incrimination
was the issue at hand.’” According to the Court, states were free to
regulate the procedure of criminal trials as they saw fit, even if that
meant dispensing with the traditional protections for the accused
found in the Fifth and Sixth Amendments. In doing so, however, a
state was not free to “substitute trial by ordeal.”*"

The Court then proceeded to give three examples of what might
constitute “trial by ordeal”: the situation in Moore v. Dempsey, where
“[the] accused [was] hurried to conviction under mob domination”
and the state failed to supply adequate corrective process; the situation
in Powell v. Alabama, where the state denied the accused the aid of
counsel; and the situation in Mooney v. Holohan, where the state,
“through the action of its officers, contrive[d] a conviction . . . ‘by the
presentation of testimony known to be perjured.””?” The Court then
held that “the trial equally is a mere pretense where the state authori-
ties have contrived a conviction resting solely upon confessions

368 Id. at112.

369 Id. at 113-15.

370  See supra subsection LE.2.

371 Brown v. Mississippi, 297 U.S. 278, 279 (1936).

372  Id. at 280.

373  See id. at 285 (citing Twining v. New Jersey, 211 U.S. 78 (1908), overruled by Malloy
v. Hogan, 378 U.S. 1 (1964)).

374 Id.

375  Id. at 286 (first citing Moore v. Dempsey, 261 U.S. 86, 91 (1923); then citing Powell
v. Alabama, 287 U.S. 45 (1932); and then quoting Mooney v. Holohan, 294 U.S. 103, 112
(1935)).
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obtained by violence.”? Given the citations to Moore and Mooney, alt-
hough the Court did not state so outright, the clear implication was
that denial of the assistance of counsel and conviction resting upon a
coerced confession would be cognizable issues on habeas.

The former would soon be confirmed in Johnson v. Zerbst, albeit
on Sixth Amendment grounds.?”” Justice Black, writing for the Court,
appeared to embrace the “duties necessary for the exercise of power”
theory of the Sixth Amendment:*® “Since the Sixth Amendment con-
stitutionally entitles one charged with crime to the assistance of coun-
sel, compliance with this constitutional mandate is an essential juris-
dictional prerequisite to a federal court’s authority to deprive an
accused of his life or liberty.”*” And because assistance of counsel is a
requirement for the benefit of the accused, “[w]hen this right is
properly waived [by the defendant], the assistance of counsel is no
longer a necessary element of the court’s jurisdiction to proceed to
conviction and sentence.”?’ In other words, the requirements of the
Sixth Amendment are akin to the requirement that a court have the
power to compel the defendant’s appearance.®' Accordingly, the
Court remanded the case so the district court could determine
whether this right was in fact waived.??

The early 1940s would see two more additions to this set of due
process violations. Walker v. Johnston said that where a defendant “was
deceived or coerced by the prosecutor into entering a guilty plea, he
was deprived of a constitutional right”—an issue probably better con-
ceived of as an involuntary waiver of the right to trial by jury, but the
Court seemed to classify this as a due process problem.*® One year
later, Waley v. Johnston confirmed the dicta in Walker about coercion
and extended the principle to the conduct of law enforcement officers,
not just prosecutors, explaining that “a conviction on a plea of guilty

376 Id. Notlong after, the Court would extend this holding to cases where the confes-
sion was coerced without definitive proof of physical violence. See Chambers v. Florida, 309
U.S. 227, 238-39 (1940).

377 Johnson v. Zerbst, 304 U.S. 458 (1938). Powell held that denial of assistance of
counsel was a denial of due process of law. Powell, 287 U.S. at 66—68.

378  See supra Section 1.C.

379  Zerbst, 304 U.S. at 467.

380 Id. at 467-68.

381  See supra subsection LE.3.

382  Zerbst, 304 U.S. at 469.

383 Walker v. Johnston, 312 U.S. 275, 286 (1941) (footnote omitted). The reason I
believe that the Court conceived of this as a denial of due process is because it cited Mooney
(which also involved prosecutorial deception, but of the court and jury) rather than Zerbst
(which involved involuntary waiver of a Sixth Amendment right). See id. at 286 n.14. That
distinction would have been meaningful for habeas doctrine at the time, but it has little
relevance to a “void judgment” theory of habeas.
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coerced by a federal law enforcement officer is no more consistent with
due process than a conviction supported by a coerced confession.”?*
During this same time period, on direct review of a state habeas peti-
tion, the Court held that conviction based on the coerced confession
of a coconspirator would deny the defendant due process and render
the trial void.?® And in 1951, once again on direct review of a state
postconviction proceeding, the Court would hold that where the de-
fendants’ coerced confessions were used to obtain their convictions,
the state had to provide a remedy of some sort, or else the federal
courts would provide one on habeas corpus.?® Thus, while Brown v.
Allen’s merits consideration of a coerced confession claim was a novelty
for purposes of federal habeas, it was an exceedingly incremental one,
one that had been foreshadowed in dicta seventeen years prior.*7 It
was what the opinions said, not what the Court did, that marked the
change in habeas doctrine.

III. OTHER LESSONS AND SUGGESTIONS FOR MODERN DOCTRINE

The lessons from this history have implications beyond habeas
corpus. For instance, the circuit split on whether a criminal statute’s
constitutionality is an issue of subject-matter jurisdiction®® can be eas-
ily resolved with citation to two famous Chief Justice Marshall opinions:
Ex parte Watkins and Worcester v. Georgia.®® And the notion of “jurisdic-
tion over the process” seems like it might be useful in unraveling
thorny issues in civil litigation, such as standing and universal injunc-
tions.?® However, this is an article on habeas, after all—and an already

384  See Waley v. Johnston, 316 U.S. 101, 104 (1942) (first citing Bram v. United States,
168 U.S. 532, 543 (1897) (finding a coerced confession to be a violation of the Self-Incrim-
ination Clause); and then citing Chambers v. Florida, 309 U.S. 227 (1940) (same but under
Due Process)).

385  See Lisenba v. California, 314 U.S. 219, 237 (1941).

386  SeeJennings v. Illinois, 342 U.S. 104, 110-11 (1951) (“If their allegations are true
and if their claims have not been waived at or after trial, petitioners are held in custody in
violation of federal constitutional rights.”).

387  See Brown v. Allen, 344 U.S. 443, 474-76 (1953); see also Brown v. Mississippi, 297
U.S. 278, 281 (1936). At no point did any of the various opinions in Brown v. Allen cite In
re Moran, 203 U.S. 96 (1906), which it was effectively overruling. See supra Section IL.B.

388  SeePetition for a Writ of Certiorari at 1-2, Herrera v. United States, 143 S. Ct. 2636
(2023) (No. 22-827); Class v. United States, 138 S. Ct. 798, 806 (2018) (punting on the
issue).

389  See supranote 214 and accompanying text.

390  Cf Trump v. Hawaii, 138 S. Ct. 2392, 2429 (2018) (Thomas, J., concurring) (ex-
pressing doubt that universal injunctions are within the scope of federal courts’ authority);
Bellia, supra note 54, at 817-32 (“The question of standing [prior to code pleading] was
generally inseparable from the question whether the plaintiff had a cause of action for a
recognized remedy.” Id. at 818.).
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lengthy one at that—so I will restrict my discussion accordingly. But
first, two non-lessons.

First, just because an issue didn’t present cognizable error in the
late nineteenth century doesn’t mean we should reflexively adopt the
late nineteenth century approach. This is particularly true of coerced
confessions, where courts are faced with some hard questions about
how to construe the Self-Incrimination Clause in light of changed in-
vestigatory practices since the Founding.*' Instead of mechanically
porting old doctrine into modern context, courts should look at the
logic of the holdings and attempt to translate it into modern par-
lance.*? Failure to do so risks denying relief to a prisoner to whom it
would have been due under the historic office—a serious injustice.??

Second, the fact that modern interpretation of the Due Process
Clauses is inconsistent with their original meaning does not necessarily
imply that the litany of doctrines currently derived from those clauses
is unfounded.?** For example, as this Article has shown, Moore v. Demp-
sey and its progeny do have historic foundation, albeit not of constitu-
tional status.? Accordingly, courts should hesitate before overturning
or undermining the freewheeling criminal procedure jurisprudence
of the past century. “Overzealous revisionism can . . . recreate long-
solved problems—and ultimately require judges to reconstruct the
same doctrinal edifices they themselves had too hastily torn down.”3%
That said, understanding the history of habeas corpus in light of the
original meaning of due process and traditional notions of jurisdiction
does suggest some revisions worth making. Those revisions are dis-
cussed below.

391  See supra text accompanying note 269; ¢f. Cummings v. Missouri, 71 U.S. (4 Wall.)
277, 325 (1867) (“The legal result must be the same, for what cannot be done directly can-
not be done indirectly.”).

392  (f. Jonathan Gienapp, Historicism and Holism: Failures of Oviginalist Translation, 84
FORDHAM L. REV. 935, 942 (2015) (arguing that, in order to understand historical periods
such as the American Founding, scholars must “appreciat[e] that itis a foreign world” and
“reckon[] with it on its own foreign terms”); Lawrence B. Solum, Triangulating Public Mean-
ing: Corpus Linguistics, Immersion, and the Constitutional Record, 2017 BYU L. Rev. 1621, 1649—
54 (discussing “immersion” as a part of the originalist methodology). To be clear, this is
not to say that these holdings should be taken as unimpeachable—jurists of the past were
no less prone to shoddy legal analysis than are the jurists of today. An appeal ad novitatem
is no less a fallacious argument than one ad antiquitatem. See FISCHER, supra note 307, at
297-300.

393 See infra subsection I11.A.2.

394  See Crema & Solum, supra note 14, at 452-53.

395  See supra subsection LE.2.

396 Richard M. Re, Reason and Rhetoric in Edwards v. Vannoy, 17 DUKE J. CONST. L. &
PUB. POL’Y 63, 76 (2022).
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A. What the History Clarifies

1. The Meaning of “Restrained of His or Her Liberty in Violation of
the Constitution”

This phrase from the 1867 Act*” is perhaps the most important
phrase in all of modern habeas doctrine. It might also be the most
misunderstood.

In Fay v. Noia, Justice Brennan famously declared that “the his-
toric office of the Great Writ [was] to redress detentions in violation of
fundamental law,” suggesting that habeas provides a remedy whenever
there is an erroneous denial of constitutional right.**® As many others
have pointed out, including Justice Brennan himself in that very same
opinion, that interpretation seems preposterous in light of the fact that
the Act purports to provide a remedy for prisoners restrained of their
liberty “in violation of federal law,” yet federal courts in the nineteenth
century repeatedly rejected the proposition that mere errors of federal
law warranted discharge.?®* Despite the facial absurdity of Justice Bren-
nan’s interpretation, that is still the prevailing interpretation today.**

By contrast, Professor Lewis Mayers has asserted that the 1867 Act
was “drafted to implement the thirteenth amendment,” and that there
is “no evidence” in the legislative history that it was “intended to im-
plement the fourteenth amendment’s due process and equal protec-
tion clauses.”?! And even if it was, Mayers suggests, it certainly wasn’t
intended “to be a comprehensive procedure for the review of state con-
victions” by the lower federal courts—indeed, how could its drafters
have foreseen the expansion of due process to encompass a litany of
fundamental rights “yet undreamed of”?102

Mayers is half right. There can be no doubt that the 1867 Act was
primarily aimed at providing a remedy for “persons held in slavery or
involuntary servitude contrary to the Constitution of the United
States.”®3 But the language of the statute was written in the broadest
possible terms—indeed, as its “presumptive draftsman” Representative
William Lawrence of Ohio put it, the effect of the statute was “to make
the jurisdiction of the courts and judges of the United States

397 ActofFeb. 5, 1867, ch. 28, § 1, 14 Stat. 385.

398  SeeFayv. Noia, 372 U.S. 391, 412, 424 (1963).

399  Seeid. at 412.

400 See 17B CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 4263 (3d ed. 2025).

401  Lewis Mayers, The Habeas Corpus Act of 1867: The Supreme Court as Legal Historian, 33
U. CHI. L. REV. 31, 52, 53 (1965).

402  Seeid. at 58, 54.

403  Seeid. at 34 (quoting an unprinted bill introduced into the U.S. House of Repre-
sentatives on January 8, 1866).
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coextensive with all the powers that can be conferred upon them.”*"
As the Supreme Court said in Bostock v. Clayton County, “unexpected
applications of broad language reflect only Congress’s ‘presumed
point [to] produce general coverage—not to leave room for courts to
recognize ad hoc exceptions.””*® So if a state prisoner is “restrained
of his or her liberty in violation of the constitution,” then this statute
applies, and the prisoner has a remedy.*®

The reason why the 1867 Act was necessary was because the habeas
corpus statutes in force at the time only authorized “an inquiry into
the cause of commitment.”*” As Rollin Hurd’s treatise explains, “the
term ‘commitment’ ha[d] a technical signification, importing a de-
tainer under legal process,” i.e., “to be construed as equivalent to ‘im-
prisonment in gaol’” and not a general authority to “exercise the com-
mon law functions of parens patriae.”*® At common law, however,
“the writ of habeas corpus [would] be granted . .. for the purpose of
inquiring into any alleged illegal restraint, [including] of the wife,
child, ward or apprentice.”* The purpose of the 1867 Act, therefore,
would presumably be to extend the writ to all cases where the restraint
is prohibited by federal law—whether the restraint be of a private char-
acter (such as slavery) or of a public one.*!?

There are only two provisions of the Constitution that regulate
public restraints of liberty: the Due Process Clauses of the Fifth and
Fourteenth Amendments. Thus, where the custodian is a state official,
the inquiry under the 1867 Act is the same as it is under the 1789 Act
for prisoners in gaol: “Where the return shows a detainer under legal
process, the only proper points for examination are the existence, va-
lidity and present legal force of the process....”*! For the typical
postconviction relief action, the key question will be the validity of final

404  Id. at 36, 37 (quoting CONG. GLOBE, 39th Cong., 1st Sess. 4151 (1866)).

405 Bostock v. Clayton County, 140 S. Ct. 1731, 1749 (2020) (alteration in original)
(quoting ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF
LEGAL TEXTS 101 (2012)).

406 Actof Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385.

407  Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 82.

408 2 HURD, supra note 79, at 152, 150, 151.

409  Id. at 450 (emphasis added).

410 A different example of a private “restraint” in violation of federal law—specifically
statutory, not constitutional law—would be unlawful child custody under the Indian Child
Welfare Act of 1978, Pub. L. No. 95-608, 92 Stat. 3069. Of course, ICWA provides its own
remedy, see 25 U.S.C. § 1916(a) (2018), but if it did not, one could have been had under
the 1867 Habeas Corpus Act. It is not certain whether that would still be true given 28
U.S.C. § 2241’s amended language: it is unclear whether § 2241(c)’s use of the word “pris-
oner” (1) limits issuance of the writ to “prisoner[s]” only, and (2) if it does, whether a child
in wrongful custody is properly deemed a “prisoner” in the relevant sense. In any event,
the point is of academic interest only.

411 2 HURD, supra note 79, at 332.
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process—whether the underlying judgment is void.*? Where the pro-
cess is invalid, the state prisoner will have been deprived of their liberty
without due process of law, and therefore restrained in violation of the
Due Process Clause. In such cases, the 1867 Act provides a remedy.

In his recent article, Micah Quigley argues that a restraint on lib-
erty is only unlawful if the violation of federal law rendered a judgment
jurisdictionally defective.*’® As an example, Quigley cites Ex parte
Bridges, where a state court had convicted the petitioner of perjury
committed in federal court, a subject within the exclusive jurisdiction
of the federal courts.*!* Because “‘it was clearly in violation of the laws
of the United States for the state court to try and imprison the defendant
for the crime in question[,]’ . .. the resulting custody was in violation
of the statute.”*!5

But this interpretation does not quite accord with the text of the
1867 Act. Itis correct to say that the state court’s assertion of jurisdic-
tion was unlawful by reason of the federal perjury statute, but it is the
restraint itself—the act of the jailer, not of the court—that must violate
federal law. And being confined under void process does not violate
the federal statute atissue in Bridges. It does, however, violate the Four-
teenth Amendment’s Due Process Clause.*'

Indeed, this is precisely what the district court held in Bridges.!”
As Judge Erskine’s opinion explains, the writ of habeas corpus “was, at
Runnymede, built into that portion of . . . the great charter which pro-
tects the personal liberty and property of all freemen, by giving security
from arbitrary imprisonment and arbitrary spoliation.”*"® “The very
essence of the 29th chapter of the charter is, among other immunities
from oppression, incorporated into the fifth article of amendment of
the national constitution,” a protection extended to run against the
states by way of the Fourteenth Amendment.*!® After concluding that
the state court had no jurisdiction over the crime at issue, Judge Er-
skine held that, “[since] the state court did not have jurisdiction of the
case, its judgment is utterly void, and the petitioner is restrained of his

412  There is a small set of circumstances (e.g., a pardon) that would render a judgment
void after the judgment has been given that would nonetheless be cognizable on habeas
corpus. See, e.g., Ex parte Wells, 59 U.S. (18 How.) 307, 309 (1856); Ex parte Grossman, 267
U.S. 87, 122 (1925); Ex parte Watkins (Watkins II), 32 U.S. (7 Pet.) 568, 578-79 (1833).
These issues would all go to “the present legal force” of final process.

413 Quigley, supra note 133, at 491.

414  Id. at 491-92 (citing Ex parte Bridges, 4 F. Cas. 98, 104-05 (C.C.N.D. Ga. 1875)
(No. 1,862) (Bradley, Circuit J.)).

415 Id. at 492 (quoting Bridges, 4 F. Cas. at 105).

416  See supra subsection 1.C.3.

417  Bridges, 4 F. Cas. 98.

418  Id. at 100.

419 Id.
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liberty in violation of the constitution, and the act of 1867 affords a proper
and legal remedy to administer relief.”42

When someone is imprisoned under void process, they are de-
prived of their liberty without due process of law. It is the imprison-
ment itself, the restraint on their liberty, that violates the Due Process
Clause. It is this violation of federal law, not others, that is relevant to
postconviction relief under the 1867 Act.

2. The Correct Outcomes in Edwards v. Vannoy and Monitgomery v.
Louisiana

The historical analysis in the foregoing Parts also provides us with
insight on the correct outcomes in the Supreme Court’s two most re-
cent scope-of-the-writ cases: Edwards v. Vannoy, where the Court held
that jury unanimity was a “procedural” rule that did not apply “retro-
actively,”*?! and Montgomery v. Louisiana, where the Court held that the
Eighth Amendment’s prohibition on mandatory sentences of life with-
out parole for juvenile offenders was a “substantive” rule that did.**

Let’s start with two assumptions. First, assume that Ramos v. Loui-
siana and Miller v. Alabama, the underlying cases that produced the
“new rule” of constitutional law, are correctly decided.*® Second, as-
sume that Teague’s substantive/procedural distinction is a proxy for
what sorts of claims would have been traditionally within the scope of
habeas inquiry.**

Let’s begin with Edwards. The Due Process Clause demands that
all deprivations of liberty under color of state law be authorized by a
valid court order—here, final process upon a valid judgment. Whether
the court order is valid depends on whether the court lawfully exer-
cised the judicial power in issuing it. There is no question that the
court convicting Edwards gave judgment of its own volition, nor any
question about whether it had jurisdiction over the person or the
cause. The only question is whether the convicting court had jurisdic-
tion to issue final process.

As a general matter, it is true that “[t]he legal force of [a] judg-
ment has nothing to do with whether the judge has correctly named
the winner and the loser. . . . There are, however, important limits to

420 Id. at 103 (emphasis added).

421  See Edwards v. Vannoy, 141 S. Ct. 1547, 1560-61 (2021).

422 See Montgomery v. Louisiana, 577 U.S. 190, 208-09 (2016).

423 See generally Ramos v. Louisiana, 140 S. Ct. 1390 (2020) (jury unanimity); Miller v.
Alabama, 567 U.S. 460 (2012) (mandatory life without parole for juveniles).

424  Cf. Edwards, 141 S. Ct. at 1570-71 (Gorsuch, J., concurring) (citing Teague v. Lane,
489 U.S. 288 (1989)) (making this assertion).
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the judgment power.”*?% In criminal cases, one such limit is that “a
judgment of conviction [must be] based upon a verdict of guilty by a
jury,” absent lawful waiver of that right.*?® And in criminal cases, “[a]
‘verdict, taken from eleven, [is] no verdict’ at all.”#?? The fact that
“Louisiana law permitted guilty verdicts if at least 10 of the 12 jurors
found the defendant guilty” at the time of Edwards’s conviction makes
no difference**—that rule of decision is preempted by the contrary
requirement of the Sixth Amendment, as imposed on the states by the
Fourteenth. Because the judgment of conviction authorizing Ed-
wards’s detention is void, he should have been discharged then, and
he should be discharged now.

Itis disappointing that the Court failed to grant relief to Thedrick
Edwards. It is fair to say that the nineteenth-century concept of juris-
diction is not always a “luminous beacon,”** but the right answer here
was hardly lurking in the shadows. As Richard Re has pointed out, one
need not rely on much more than common sense to see it: “What in-
deed is a criminal judgment in a jury case, other than a report of what
a properly constituted jury decided?”** Thankfully, only two states al-
lowed nonunanimous jury verdicts prior to Ramos, and one of them—
Oregon—nhas held on state law grounds that Ramos applies retroac-
tively.*3! Surprising no one, Louisiana has held that it does not.*?

With respect to Montgomery, it seems, as Justice Scalia asserted in
dissent, a bit odd to describe the rule from Miller as “substantive”—the
other rules in that category tend to “place, as a matter of constitutional
interpretation, certain kinds of primary, private individual conduct be-
yond the power of the criminal law-making authority to proscribe.”**
And to be fair to Justice Scalia, if we blind ourselves to everything but
doctrine, he does have a point: if this rule is “substantive,” then what
the heck does “substantive” mean anyway?

425 Baude, supra note 43, at 1810; see also supra subsection 1.C.2.

426 Callan v. Wilson, 127 U.S. 540, 557 (1888); see also United States v. Rathbone, 27 F.
Cas. 711, 711 (C.C.S.D.N.Y. 1828) (No. 16,121); JOEL PRENTISS BISHOP, COMMENTARIES ON
THE LAW OF STATUTORY CRIMES § 348, at 231 (Boston, Little, Brown & Co. 1873) (describ-
ing a guilty plea in open court as a “conviction”).

427  Ramos, 140 S. Ct. at 1395 (quoting JAMES BRADLEY THAYER, A PRELIMINARY TREATISE
ON EVIDENCE AT THE COMMON LAW 88-89 n.4 (Boston, Little, Brown & Co. 1898)).

428  Edwards, 141 S. Ct. at 1553.

429  Brown v. Davenport, 142 S. Ct. 1510, 1521 (2022) (quoting Bator, supra note 2, at
470).

430 Re, supranote 396, at 74.

431  See Watkins v. Ackley, 523 P.3d 86, 103 (Or. 2022).

432  State v. Reddick, 351 So. 3d 273, 283 (La. 2022).

433  Montgomery v. Louisiana, 577 U.S. 190, 222 (2016) (Scalia, J., dissenting) (quoting
Mackey v. United States, 401 U.S. 667, 692 (1971) (emphasis added)).
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I’'m not sure that anyone knows. But what I do know is that the
majority had the right side of the debate—if Milleris correct, then pris-
oners who have a claim under that holding would be able to assert it
within the traditional framework of the writ.

Let’s step through the logic. The Due Process Clause demands
that all deprivations of liberty be authorized by a valid court order—
once again, final process upon a valid judgment. For the judgment to
be valid, the court issuing it must have jurisdiction over the cause, over
the person, and over the particular order it gave.** In Montgomery,
there was no question that the court had jurisdiction over the cause
(murder) or over the defendant (a citizen of Louisiana).*®® What was
lacking was jurisdiction to issue the sentence of life without parole.

A court must be able to point to the source of its jurisdiction.**
For the court that convicted Henry Montgomery, that source was sup-
posed to be section 14:30(C) of the Louisiana Revised Statutes which
purported to authorize imposition of “punish[ment] by life imprison-
ment at hard labor without benefit of parole, probation or suspension
of sentence”*’—precisely the sort of sentencing scheme the Miller
Court held to be unconstitutional when applied to juvenile offend-
ers.®® Because that subsection contravenes the Eighth Amendment’s
prohibition on cruel and unusual punishment, the court’s sentence is
void, “for as the stream cannot rise higher than its source, no jurisdic-
tion can be derived from a void act.”** And because final process ex-
ecuting this void sentence cannot justify Montgomery’s detention, he
must be discharged.

Perhaps this examination of Montgomery can help clarify what the
Court means when it labels a rule “substantive” (though it would be
better to dispense with Teaguealtogether).**® Such rules appear to per-
tain to Hohfeldian disabilities ¢n rem: the disability relation is between
the government and “the people” in the aggregate.**! “Procedural”
rules, by contrast, seem to be Hohfeldian rights and immunities per-
sonal to each particular defendant—although every defendant has
them, it is within each defendant’s power to waive her protections as
she so chooses. Again, how that makes one type of rule “substantive”

434 See supra subsection 1.C.2.

435  See State v. Montgomery, 181 So. 2d 756, 757-58 (La. 1966).

436  See supra notes 86-91 and accompanying text.

437 LA. STAT. ANN. § 14:30(C)(2) (2015), invalidated by State v. Comeaux, 239 So. 3d
920 (La. Ct. App. 2018).

438 Miller v. Alabama, 567 U.S. 460, 479 (2012).

439 1 BLACK, supranote 79, § 216, at 263.

440  See infra subsection II1.B.3.

441  See Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial
Reasoning, 26 YALE LJ. 710, 712-17 (1917).
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and the other “procedural” is a mystery to me, but that perhaps is just
an indication of Teague’s incoherence: “[I]nadequacy and ambiguity
of terms unfortunately reflect, all too often, corresponding paucity and
confusion as regards actual legal conceptions.”** But if we are unwill-
ing to do away with Teague, we should at least do away with its termi-
nology.

3. The Unavailability of Freestanding Innocence Claims for State
Prisoners

This issue, first brought to the Court in Herrera v. Collins,**® has
received much academic attention.*** Admittedly, there is something
undeniably compelling about the idea that a prisoner who is actually
innocent should have a procedural vehicle to prove their rightful free-
dom. But it is not a valid habeas claim.

There are two possible reasons why freestanding innocence is not
a cognizable issue for prisoners held under color of state process. For
one thing, outside of perhaps common law crimes,** provided that a
valid criminal enactment exists, the guilt or innocence of a state pris-
oner is a question of state law.*® If on a writ of error the federal courts
“have no power to revise the decision of [a] state court” on “a ques-
tion, depending altogether upon the state laws,”*” then under Ex parte
Watkins, the same would be true respecting questions of state law on
habeas.**® “[A]ppellate ‘arising under’ jurisdiction over a state court
judgment [exists only] if it can be shown at the time of appeal that
federal law is determinative of a right or title asserted on appeal.”**
And because postconviction habeas corpus was—and still should be—
considered an exercise of “appellate jurisdiction,” constitutional limi-
tations on Supreme Court jurisdiction over state court judgments

442 Hohfeld, supra note 113, at 29; accord Edwards v. Vannoy, 141 S. Ct. 1547, 1572
(2021) (Gorsuch, J., concurring).

443 Herrera v. Collins, 506 U.S. 390, 404-05 (1993).

444 See, e.g., Jordan Steiker, Innocence and Federal Habeas, 41 UCLA L. REV. 303 (1993);
Stephanie Roberts Hartung, Habeas Corpus for the Innocent, 19 U. PA. J.L.. & SOC. CHANGE 1
(2016); sources cited supra note 3.

445 Fourteen states still “recognize the common law authority of judges to convict for
conduct that is not criminalized by statute.” Carissa Byrne Hessick, The Myth of Common Law
Crimes, 105 VA. L. REV. 965, 982, 979-83 (2019). It seems plausible, though not certain, that
guilt of a common law crime is properly deemed an issue of general law.

446  Cf Swiftv. Tyson, 41 U.S. (16 Pet.) 1, 18 (1842), overruled by Erie R.R. Co. v. Tomp-
kins, 304 U.S. 64 (1938).

447 M‘Bride v. Lessee of Hoey, 36 U.S. (11 Pet.) 167, 172 (1837).

448  See Ex parte Watkins, 28 U.S. (3 Pet.) 193, 203 (1830).

449 Anthony J. Bellia Jr., The Origins of Article III “Arising Under” Jurisdiction, 57 DUKE
LJ. 263, 331, 329-31 (2007) (first citing Owings v. Norwood’s Lessee, 9 U.S. (5 Cranch) 344
(1809); and then citing Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821)).
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apply likewise to limit the lower federal courts’ jurisdiction on habeas
corpus.®?

The problem is, however, that there is arguably a federal “ingre-
dient” in every habeas case: the petitioner is asserting a right—namely,
his liberty—that “is protected by federal law.”*! In other words, in
cases where the validity of process depends on a question of state law,
we have a situation where the question of state law is logically anteced-
ent to the question of federal law. Under modern doctrine, that would
mean no jurisdiction in such cases (and in cases of antecedent ques-
tions of general law).%?

But it is not clear that modern doctrine is correct on this point.
Prior to ratification of the Fourteenth Amendment, the Supreme
Court had long asserted appellate jurisdiction to review antecedent
questions of state law that “immediately respected” a question of fed-
eral law, and if anything, the Judiciary Act of 1867 only broadened this
jurisdiction.®® Early cases under the Due Process Clause split on
whether federal appellate review extended to questions of state law
that were jurisdictional,** with the Supreme Court eventually coming
to rest on the negative position.*® Given that the original meaning of

450  Ex parte Bollman, 8 U.S. (4 Cranch) 75, 100-01 (1807); see also 2 HURD, supra note
79, at 330 (“The phrase ‘appellate jurisdiction’ does not however, necessarily import a sub-
ordination of one court or officer to another, although that is its more usual signification.
It may signify the power to act judicially upon a question or right, notwithstanding a supposed
conclusion against it, resulting from an alleged judgment. And this is its true signification
as applied to the writ of habeas corpus.”). Whatever the constitutional limitations of federal
appellate jurisdiction over state court judgments may be, it appears that Congress intended
to run up against them with the Act. See CONG. GLOBE, 39th Cong., 1st Sess. 4151 (1866)
(statement of Rep. Lawrence).

451 Bellia, supra note 449, at 337, 338.

452  See Fox Film Corp. v. Muller, 296 U.S. 207, 210-11 (1935).

453  Michael G. Collins, Reconstructing Murdock v. Memphis, 98 VA. L. REV. 1439, 1453—
57, 1488-97 (2012).

454 Compare In re Ah Lee, 5 F. 899, 900-02, 907 (D. Or. 1880) (noting that petitioner’s
claim that the convicting judges were not lawfully judges under the state constitution pre-
sented a valid due process claim, but denying relief on the basis of the de facto official
doctrine), and Kennard v. Louisiana ex rel. Morgan, 92 U.S. 480, 481 (1876) (“Our authority
does not extend beyond an examination of the power of the courts below to proceed at
all.”), with Yick Wo v. Hopkins, 118 U.S. 356, 365-66 (1886) (“The question whether his
imprisonment is illegal, under the constitution and laws of the State, is not open to us. . . .
[Jludicial propriety is best consulted by accepting the judgment of the State court upon the
points involved in that inquiry.”), and Walker v. Sauvinet, 92 U.S. 90, 92-93 (1876) (“All
questions arising under the Constitution of the State alone are finally settled by the judg-
ment below. . . . Due process of law is process due according to the law of the land. . . . Here
the State court has decided that the proceeding below was in accordance with the law of
the State; and we do not find that to be contrary to the Constitution, or any law or treaty of
the United States.”).

455 Woolhandler, supra note 10, at 627-28.
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the Due Process Clause requires deprivations of life, liberty, and prop-
erty to be authorized by “writs issued lawfully by a court of competent
Jurisdiction,” perhaps the aforementioned line of cases is worth revisit-
ing'456

Even if federal appellate jurisdiction does extend to subsidiary
state law questions, however, there is a second problem: a court’s
power to issue final process does not depend on the correctness of a
jury’s guilty verdict, just the existence of one. To be sure, a legislature
most likely could make it so—if actual guilt can be a jurisdictional fact
for “inferior” courts, it stands to reason that it could likewise be made
one for courts of a more general jurisdiction.®”” But whether a state’s
legislature has in fact added any “other requirements for the valid ex-
ercise of power by [a] court” beyond the traditional ones is a question
of interpretation, and the present tendency is to presume that most
directives from the legislature “are not jurisdictional and that a judg-
ment rendered in violation of such [directives] is not void and is not
open to collateral attack.”*® Given the historical tradition of actual
guilt not being a requirement for the validity of convictions from
courts of general jurisdiction, as well as the maxim that judgments can-
not be impeached for their correctness, it seems highly unlikely that
the legislature of every state in the Union actually intended for this to
be a jurisdictional requirement.*»

The same logic should hold true for writs of habeas corpus
brought for federal prisoners. Crucially, however, most postconviction
litigation for federal prisoners is not by habeas corpus, but by § 2255
motion—a statutory procedure modeled after a writ of error coram
nobis. 1%

At common law, error coram nobis was a procedure used to cor-
rect “errors which do not appear in the record . . . [that] go to the very

456 Crema & Solum, supra note 14, at 509 (emphasis added). But see Woolhandler,
supranote 10, at 627 (“Itis, of course, hard to imagine a less appropriate task for the federal
courts than policing state compliance with state law.”). If that line of cases is in fact incor-
rect, then it might not matter much whether or not the Bill of Rights is incorporated against
the states, as most state constitutions contain guarantees equivalent to those found in the
Fifth and Sixth Amendments.

457  See Woolhandler, supra note 10, at 589-90; see also RESTATEMENT (FIRST) OF THE L.
OF JUDGMENTS § 4(d) (AM. L. INST. 1942) (indicating that additional requisites for a valid
judgment are generally up to the discretion of the legislature).

458 RESTATEMENT (FIRST) OF THE L. OF JUDGMENTS § 8 cmt. d (AM. L. INST. 1942); see
also Hawley, supra note 58, at 2033-48 (noting that the modern presumption has not always
been the rule historically and that the antebellum Supreme Court may have even employed
the opposite presumption).

459  See CHURCH, supra note 330, § 247, at 317; Baude, supra note 43, at 1827.

460  See Act of June 25, 1948, ch. 646, 62 Stat. 869, 967-68 (codified as amended at 28
U.S.C. § 2255); United States v. Hayman, 342 U.S. 205, 216-17 (1952).
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foundation and validity of the judgment.”#! “But this writ d[id] not
lie to correct any error in the judgment of the court, nor to contradict
or put in issue any fact directly passed upon and aftirmed by the judg-
ment itself.”*%? Thus, the common law office of coram nobis, although
suitable for many fact-bound claims now brought up on habeas, would
have been inappropriate for freestanding innocence claims.

However, over the course of the nineteenth century, usage of er-
ror coram nobis was extended in criminal cases beyond its common
law foundations—an example of the phenomenon that “when human
liberty is at stake, we find the law searching out remedies, contempo-
rary or old, in order that justice be done.”*?® Much like the expansion
of the use of habeas corpus, this practice was met with hostility. As one
particularly grumpy judge put it: “The writ of coram nobis appears to
be the wild ass of the law which the courts cannot control.”**

In the years immediately after § 2255’s enactment, the federal
courts did not allow for consideration of ordinary “[e]rrors of law [or]
the sufficiency of the evidence.”*® But there are two reasons why that
might not foreclose the issue.

One possibility is that Congress enacted § 2255 with an under-
standing that it would be used in accordance with evolving standards
of “doing justice.” Although that would be an unusual presumption
about congressional intent in most cases, it may be appropriate here,
given the protean use of coram nobis in the years leading up to enact-
ment. And unlike with writs of habeas corpus, Congress did give courts
power to “vacate . . . the sentence.”*® Whether § 2255 should be inter-
preted this way depends on whether the statutory language referring
to a “sentence [] imposed in violation of the Constitution or laws of
the United States”*” should be read in pari materia with the equivalent
language in § 2241(c)(3) or as a static reference to what that phrase
was understood to mean in 1948.

Another possible argument is that, in amending § 2255’s limita-
tion on “second or successive motion[s],” Congress has indicated that
reliefis available where “newly discovered evidence . . . establish[es] by

461 THOMAS W. POWELL, THE LAW OF APPELLATE PROCEEDINGS 106-07 (Philadelphia,
T. & J.W. Johnson & Co. 1872).

462  FREEMAN, supra note 106, § 94, at 65 (“If this could be, there would be no end to
litigation.”).

463 ELI FRANK, CORAM NOBIS: COMMON LAW, FEDERAL, STATUTORY, WITH FORMS
9 1.04, at 8 (1953).

464 Andersonv. Buchanan, 168 SW.2d 48, 55 (Ky. Ct. App. 1943) (Sims, J., dissenting).

465 FRANK, supra note 463, 1 5.02[a], at 96.

466 28 U.S.C. § 2255(a) (2018) (emphasis added); ¢f. infra notes 486-88 and accompa-
nying text; see also 1 BAILEY, supra note 173, § 141, at 116 (noting that coram nobis was
considered a “direct attack”).

467 28 U.S.C. § 2255(a) (2018).
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clear and convincing evidence that no reasonable factfinder would
have found the movant guilty of the offense.”*® Even if those claims
were not within the scope of § 2255’s original enactment, these subse-
quent amendments arguably make it “too late in the day” to reconsider
whether claims of “factual” innocence on newly available evidence pre-
sent good grounds for relief.** For claims of “legal” innocence, how-
ever, the same argument could not be made.*

None of this is to say that actually innocent prisoners held under
color of state process are left out in the cold. Many state legislatures
have taken the same approach as Congress did with respect to postcon-
viction relief,*”! and where they have done so, similar reasoning to that
given above should apply. Those prisoners just won’t have a federal
forum for their claim.

4. The Void/Voidable Distinction and How Habeas Is Different
from a Writ of Error

Eighteenth- and nineteenth-century courts and commentators
frequently drew a distinction between a void judgment, which could be
impeached in a habeas action, and a voidable one, which could not.*"
But the precision of these terms is lacking. “The simple dichotomy of
‘void’ and ‘voidable’ is not adequate to describe the various subtle ways
in which the law refuses to a greater or less extent to give effect to con-
tracts, marriages and other [juridical] acts.”*7

468  Id. § 2255(h) (1).

469  Cf Franklin v. Gwinnett Cnty. Pub. Schs., 503 U.S. 60, 78 (1992) (Scalia, J., concur-
ring in judgment) (discussing an implied private right of action under Title IX of the Edu-
cation Amendments of 1972).

470  This would only apply to “legal” innocence claims based on statutory construction.
See Litman, supra note 3, at 438-42. It would be unfortunate if this were the case—as Pro-
fessor Litman notes, many of the critiques levied against litigating claims of factual inno-
cence and against habeas relitigation more generally “apply with less force to claims of legal
innocence.” Id. at 453, 453—-63.

471  See, e.g., ALASKA R. CRIM. P. 35.1; MD. CODE CRIM. PROC. § 7-102 (2024); D.C. CODE
§ 23-110 (2024).

472 See, e.g., Ex parteRandolph, 20 F. Cas. 242, 251 (C.C.D. Va. 1833) (No. 11,558) (Bar-
bour, J.); 2 HURD, supra note 79, at 332.

473 A.M. Honoré, Degrees of Invalidity, 75 S. AFR. L.J. 32, 32 (1958) (using the term “ju-
ristic” in a manner synonymous with how “juridical” was used in the text accompanying
notes 127-32 supra); see also State v. Richmond, 26 N.H. 232, 237-39 (1853) (“There is in
our books great looseness and no little confusion in the use of the terms void and voidable,
growing, perhaps, in some degree, out of the imperfection of our language. There are at
least four kinds of defects which are included under these expressions, while we have but
those two terms to express them all.” Id. at 237.); FREDERICK S. WAIT, A TREATISE ON
FRAUDULENT CONVEYANCES AND CREDITORS’ BILLS, WITH A DISCUSSION OF VOID AND
VOIDABLE ACTS §§ 408-09, at 564, 565 n.1 (New York, Baker, Voorhis & Co., 2d ed. 1889)
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As used historically, the void/voidable terminology could encom-
pass a few different, sometimes overlapping pairs of concepts. Anglo-
American lawyers sometimes distinguished between a juridical act be-
ing “not void ab initio, but voidable onely upon contingent.”*’* Alterna-
tively, they sometimes used these terms to distinguish between acts
“void ipso facto” and those “voidable by due processe of law” or “sen-
tence declaratory.”*> Nor were these two sets of concepts overlapping.
For instance, fraud would vitiate a juridical act “ab initio,” but failure
to timely bring an action to declare the act void might cause the courts
to treat this lack of diligence as conclusive evidence that no fraud oc-
curred (even though it did so in fact).*”® In such circumstances, the
juridical act is void ab initio and by operation of law, but subject to
become valid by prescription. To draw an analogy, the defense of
laches here is a bit like a claim of adverse possession, where “the title,
once matured, relates back to the beginning of the adverse holding.”*7?
These clarifying modifiers were rare, however, and particularly so in
the nineteenth century; most of the time, jurists simply used “void”
and “voidable.”

The void/voidable distinction is confusing for another reason.
The term “void” can be used both to describe the effect of the juridical
act and the class of juridical acts marred by a particular quality of de-
fect. The term “voidable” only describes the latter, and once the

(expressing similar frustration); 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 191-92
(New York, O. Halsted, 1827) (likewise).

474  See, e.g., JOHN MARCH, REPORTS: OR, NEW CASES 42 (London, W. Lee 1648) (dis-
cussing grants of office made to minors).

475  See, e.g., AN ANSWER TO A BOOK, INTITULED, THE DOCTRINE AND DISCIPLINE OF
DIVORCE 14 (London, William Lee 1644); MARCH, supra note 474, at 84-87 (distinguishing
between acts “absolutely void without sentence declaratory” or “ipso facto void,” id. at 84,
and acts which “shall not be void before an act done to make them void, which is Sentence
declaratory, or deprivation,” id. at 85); see also HENRY HOME, LORD KAMES, PRINCIPLES OF
EQUITY 208, 304 (Michael Lobban ed., 3d ed. 2014) (1760) (using “void ipso facto,” id. at
208, and “void ipso jure,” id. at 304, to mean similar things); JOHN GODOLPHIN, THE
ORPHAN’S LEGACY: OR, A TESTAMENTARY ABRIDGMENT 70 (London, Robert Vincent 1701)
(1674) (“It was resolved, That such Administration granted by the Metropolitan, was not
void, but voidable by Sentence, because the Metropolitan hath Jurisdiction of all places
within his Province.”); WILLIAM PRYNNE, THE SOVERAIGNE POWER OF PARLIAMENTS AND
KINGDOMES pt. 2, 86 (London, Michael Sparke Sr. 1643) (“[A] Marriage, Bond, or deed
made by Duresse or Menace, are good in Law, and not meerly void, but voidable only upon
a Plea and Tryall.”).

476  See CHITTY, supra note 184, at 222-23 (reciting the maxim “[v]igilantibus et non dor-
mientibus succurrunt jura,” id. at 223); see also David Kaiser, Comment, Presumptions of Law
and of Fact, 38 MARQ. L. REV. 253, 253 (1955) (“A presumption of law has been defined as a
deduction which the law expressly directs to be made from particular facts. In actuality it
is a rule of law which declares that one fact is presumed to exist if another fact or set of facts
is proved.”).

477 3 AM.JUR. 2D Adverse Possession § 237 (2024).
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proper action is taken to avoid the juridical act, the “voidable” juridical
act becomes “void” in the first sense.

These two “chameleon-hued words are a peril both to clear
thought and to lucid expression” in analyzing what issues make a judg-
ment liable to collateral attack.*”® As discussed in Section I.B above,
the crucial concept here is the legal effect of the judgment, so let’s use
the word “void” to describe a juridical act that has no effect on the
legal relations of those privy to it, with no further connotations. Let’s
use “voidable” to describe a juridical act for which someone has a
Hohfeldian “power” to make it void, with no further connotations. For
the “further connotations,” let’s incorporate some modifying phrases,
albeit with words more familiar to a modern ear.*”

There are a variety of ways in which a nullity might be analyzed:

Temporal. At what point in time did the juridical act become a
nullity? Was it void from the occurrence of the defect (ex tunc) or only
from the time when the defect was recognized (ex nunc)?® Did the
occurrence of the defect prevent formation of the juridical act (void
ab initio)?

Mechanical. How did the juridical act become a nullity? Was it
void by operation of law? Is it only voidable by judicial decree?*®! Even
ifitis void by operation of law, might the nullity be subject to prescrip-
tion if not confirmed as such by a judicial declaration?*

Relational. Is the juridical act void as to all parties, or only to cer-
tain individuals? Ifitis only voidable by judicial decree, or if it requires
judicial confirmation to avoid prescription, who can seek such judicial
action?8

The historical authorities help guide us towards what aspects of
nullity matter for the habeas inquiry. It was a fundamental maxim that

478 Hohfeld, supra note 113, at 29.

479 To accomplish this, we can draw from the analogous body of law in civilian juris-
prudence—a time-honored tradition for common lawyers. Cf. Walther Hug, The History of
Comparative Law, 45 HARV. L. REV. 1027, 1039 (1932) (“[B]oth Glanville and Bracton were
interested in and made use of the civil law . . . [as] a means for developing the English legal
system.”).

480  See REINHARD ZIMMERMANN, THE LAW OF OBLIGATIONS: ROMAN FOUNDATIONS OF
THE CIVILIAN TRADITION 680 (1990); Nikolaos A. Davrados, A Louisiana Theory of Juridical
Acts, 80 LA. L. REV. 1119, 1259-60 (2020).

481 1 MARCEL PLANIOL, TREATISE ON THE CIVIL LAW 227, 229 (La. State L. Inst. trans.,
12th ed. 1939); accord 6 BACON, supra note 68, *66—-67; Arthur Allen Leff, The Leff Dictionary
of Law: A Fragment, 94 YALE L..]. 1855, 2232 (1985).

482  As Professor Scalise notes, traditional civilian thought treats prescription as an es-
sential quality of an “absolute nullity,” but that is “too simplistic” a way of looking at the
subject. Ronald J. Scalise Jr., Rethinking the Doctrine of Nullity, 74 LA. L. REV. 663, 715, 709,
709-13 (2014).

483  Cf. id. at 678-83 (noting that both absolute nullities and relative nullities can be
either unilaterally or multilaterally void/voidable).
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a writ of habeas corpus will not act as a substitute for a writ of error.**
Some commentators have interpreted that maxim to mean that the
conclusions of law made by the sentencing court must be given defer-
ence, either partial or complete.*®> But rather than being a statement
about the standard or scope of review, it appears that this maxim was a
statement about the power of courts to affect the legal relations of the
parties before them.

As Professor A J. Bellia has explained, “Each form of proceeding
carried with it unique procedural incidents, a particular form of relief,
and specific forms of judgment and execution.” % To say that a writ of
habeas corpus will not be made a substitute for a writ of error is to say
that the habeas court does not have the power to vacate the judgment
underlying commitment—it only has power to recognize that the judg-
ment is void and set it aside. In this way, a court’s power to review
judgments on habeas is not altogether dissimilar to a court’s power to
review a statute or final agency action.’®” Habeas courts could give re-
lief only to prisoners held under void judgments because a writ of ha-
beas corpus was not the form of process “due” for relieving prisoners
held under voidable ones.*®® In other words, the vector of nullity we
are concerned with is mechanical: Is the judgment void by operation
of law or by some external exercise of power (such as a pardon)? Ifso,
then postconviction relief is available.

B.  Limitations on the Writ Worth Reconsidering

In a supposed effort to be faithful to the writ’s historic office, the
Supreme Court has crafted a number of “equitable and prudential”
limitations on when a prisoner may get habeas relief.* In truth, that’s

484  See, e.g., Ex parteReed, 100 U.S. 13, 23 (1879), abrogated by Brown v. Davenport, 142
S. Ct. 1510 (2022); Ex parte Kearney, 20 U.S. (7 Wheat.) 38, 42—43 (1822).

485 E.g., Forsythe, supranote 11, at 1170.

486 Bellia, supra note 54, at 784 (emphasis added).

487  Compare HART & SACKS, supra note 71, at 174 (“American courts have no general
power of control over legislatures. Their power, tout simple, is to treat as null an otherwise
relevant statute which they believe to be beyond the powers of the legislature, when that is
necessary to the correct decision of a case within their jurisdiction.”), and John Harrison,
Vacatur of Rules Under the Administrative Procedure Act, 40 YALE J. ON REGUL. BULL. 119 (2023)
(arguing that 5 U.S.C. § 706(2) did not give federal courts power of vacatur in reviewing
final agency action), with 2 HURD, supra note 79, at 330 (“[Habeas corpus] is not, strictly
speaking, a power of revision, which includes properly the power to affirm or reverse the
judgment or order and so establish or destroy it; but a power to arrest the execution of a
void judgment or order. Itacts directly on the effect of the judgment, to wit, the imprison-
ment; but only collaterally on the judgment itself.”).

488  See supra note 475 and accompanying text.

489 Brown v. Davenport, 142 S. Ct. 1510, 1523 (2022) (quoting Danforth v. Minnesota,
552 U.S. 264, 278 (2008)). But see David LaRocca, Two Wrongs Make a Right, in BAD
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a post hoc justification—fashioning extratextual limitations on habeas
relief is of a much older vintage, dating back to the 1886 decision of
Ex parte Royall.**°

In Royall, the petitioner was “held under State process for trial on
an indictment charging him with an offence against the laws of the
State,” laws which he claimed were “repugnant to the Constitution.”*!
The Court agreed that the federal circuit court had the power to hear
the petition and discharge the prisoner, if his claim be proved.**? How-
ever, the Court affirmed denial of the writ, holding that the circuit
court “is not bound in every case to exercise such a power immediately
upon application being made for the writ,” and even has discretion to
require that the petitioner first seek a writ of error in the state courts
before hearing the petition.*

The Court reasoned its holding as follows:

We cannot suppose that Congress intended to compel [the lower
federal] courts, by such means, to draw to themselves, in the first
instance, the control of all criminal prosecutions commenced in
State courts exercising authority within the same territorial limits,
where the accused claims that he is held in custody in violation of
the Constitution of the United States. The injunction to hear the
case summarily and thereupon “to dispose of the party as law and
justice require” does not deprive the court of discretion as to the
time and mode in which it will exert the powers conferred upon it.
That discretion should be exercised in the light of the relations ex-
isting, under our system of government, between the judicial tribu-
nals of the Union and of the States, and in recognition of the fact
that the public good requires that those relations be not disturbed
by unnecessary conflict between courts equally bound to guard and
protect rights secured by the Constitution.**

This is not a very good interpretation of the statute’s text. In the nine-
teenth century, the phrase “as law and justice may require” was most
frequently used by the Supreme Court in its orders remanding a case
back to the court below.*> The clearest evidence of its meaning can
be seen in Wilson v. Barnum, where the last sentence of the Court’s
opinion “remanded [the case] to the Circuit Court, to be there

ARGUMENTS: 100 OF THE MOST IMPORTANT FALLACIES IN WESTERN PHILOSOPHY 230 (Robert
Arp etal. eds., 2019).

490  Ex parteRoyall, 117 U.S. 241 (1886).

491  Id. at 245, 248.

492  Id. at 250.

493 Id. at 251, 253.

494  Id. at 251 (quoting 1 Rev. Stat. § 761 (1875)).

495  See, e.g., The Mary Ann, 21 U.S. (8 Wheat.) 380, 390-91 (1823); Lord v. Veazie, 49
U.S. (8 How.) 251, 256 (1850); United States v. Clark, 94 U.S. 73, 76 (1877).
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proceeded in as law and justice may require,”*® but the Court’s official
order appended to the opinion directed the case to be “remanded to
the said Circuit Court, to be proceeded in according to law.”*"

Given this phrase’s established meaning, it should be understood
as an invitation not to invent limitations and barriers to relief on the
writ in pursuance of some vague notion of “justice,” but to dispose of
the petitioner “ex debito justitiae,”**® just as courts had been disposing
of habeas petitioners since prior to the Founding.*® As Justice Jackson
once said, “[W]here Congress borrows terms of art in which are accu-
mulated the legal tradition and meaning of centuries of practice, it
presumably knows and adopts the cluster of ideas that were attached
to each borrowed word in the body of learning from which it was
taken . .. .75 Given this history, all that phrase should be understood
to mean is that a habeas court should “do entire justice, so far as [it]
can, to the prisoner, by placing him in the precise position in which,
under the law, he ought to be placed.”>!

As for Royall's second justification, one might well be skeptical of
whether this can fairly be deemed “interpretation” rather than the
Courtinserting its policy preferences into the statute—indeed, I myself
harbor such skepticism. But to play devil’s advocate, there was at least
a similar practice in a few state courts when hearing petitions of pris-
oners held under color of federal law, and perhaps the Court was read-
ing that practice into the backdrop of the common law against which
Congress was legislating.*? That may well justify the doctrine of not
issuing the writ while the trial was ongoing, which was the actual issue
decided in Royall. But I struggle to see why comity requires the pris-
oner to seek a writ of error in the state judiciary before seeking habeas
corpus from the federal courts. As Bator putit, “[I]f a job can be well

496 Wilson v. Barnum, 49 U.S. (8 How.) 258, 262 (1850) (emphasis added).

497  Id. (emphasis added).

498  Cf. ALAW GRAMMAR, supra note 91, at 498 (explaining that when a remedy is “a
matter of right,” it is something “which the subject may demand ex debito justitiae,” and
contrasting that with a remedy that is “merely a matter of favour,” id. at ¥*497-98).

499  Like a writ of mandamus, habeas corpus was considered “a writ of right,” but not
“awrit of course,” meaning that the court could refuse to grant the petition where no prob-
able ground for relief was shown, but once that showing was made, the court was bound to
grant the writ as a matter of course. WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF
HABEAS CORPUS 4-7 (1980); Bell v. Pike, 53 N.H. 473, 474-75 (1873) (discussing manda-
mus); State v. Whitaker, 19 S.E. 376, 376-77 (N.C. 1894) (contrasting habeas with prohibi-
tion); see also Lee Kovarsky, The New Negative Habeas Equity, 137 HARV. L. REV. 2222, 2237
(2024) (interpreting this phrase similarly).

500 Morissette v. United States, 342 U.S. 246, 263 (1952).

501 In re Sullivan, 5 R.I. 27, 28 (1857) (crafting a remedy in light of the statutory di-
rective “to dispose of the party brought before [it] on habeas corpus, ‘as law and justice shall
require’”).

502  See2 HURD, supra note 79, at 175, 190-97.
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done once, it should not be done twice.”? If Congress provided the
option to have the federal courts do that job, then it seems like state
prisoners may choose whichever forum they think will do the job best.

In any case, the exhaustion-of-state-remedies doctrine is now cod-
ified at 28 U.S.C. § 2254(b), so unless that can be deemed a “suspen-
sion” of the writ, it is too late in the day to debate whether the precise
holding of Royall was correct. But to the extent that the other limita-
tions on the writ are following in Royall’s footsteps,5** it is worth recon-
sidering whether these doctrines should apply to claims of error that
would void a judgment.

1. Procedural Default

The doctrine of procedural default applies whenever someone
brings a claim on habeas that they failed to timely raise in the direct
proceedings. In such cases, the habeas court will not pass on the claim
unless the petitioner can show cause and prejudice worthy of excusing
the default.5%

Like many of the judicially crafted limitations on habeas, proce-
dural default bears a resemblance to a traditional equitable defense—
in this case, laches.’® “Unreasonable delay in asserting one’s rights
calls forth reliance on the part of others. The danger is that the delay
may be deliberate, that is, opportunistic.”*’ Indeed, the current ver-
sion of this doctrine was created out of a concern that a less strict rule
“may encourage ‘sandbagging’ on the part of defense lawyers, who
may take their chances on a verdict of not guilty in a state trial court
with the intent to raise their constitutional claims in a federal habeas
court if their initial gamble does not pay off.”5%

That justification admittedly has a certain appeal. But current
doctrine goes too far. For one thing, it should not apply to all claims
where the prisoner failed to raise the issue in accordance with a state
procedural rule.®® Certain jurisdictional issues can neither be waived

503  Bator, supranote 2, at 451.

504  Cf. Withrow v. Williams, 507 U.S. 680, 716-18 (1993) (Scalia, J., concurring in part
and dissenting in part).

505 Wainwrightv. Sykes, 433 U.S. 72, 84 (1977).

506 But ¢f. Erica Hashimoto, Reclaiming the Equitable Heritage of Habeas, 108 Nw. U. L.
REV. 139, 152-53 (2014) (“[T]he procedural default doctrine bears a kinship to the tradi-
tional equitable defense of unclean hands.” Id. at 152.).

507 Henry E. Smith, Equity as Meta-Law, 130 YALE L.J. 1050, 1128 (2021) (discussing the
related maxim “[e]quity aids the vigilant and diligent”).

508  Sykes, 433 U.S. at 89.

509  Contra Engle v. Isaac, 456 U.S. 107, 129 (1982).
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nor forfeited.?? Constitutional rights “intended for the security and
benefit of the individual,” by contrast, “may [generally] be waived and
relinquished.”! The traditional rule, however, is that “every reasona-
ble presumption should be indulged against [their] waiver.”>'? Consti-
tutional rights may also be forfeited.”® A right that cannot be waived
likewise cannot be forfeited, “but the converse is not true.”5!*

Courts assessing procedural default should be cognizant of these
differences. Where the jurisdictional defect cannot be waived, the doc-
trine of procedural default should not apply. If a defendant waived
their rights “without any inducement from the government,”®5 that
waiver ordinarily should foreclose consideration of the issue. The
same should be true where the right is forfeited by wrongdoing.5'® For
waiver induced by government negotiation and for forfeiture by inad-
vertence, current doctrine is fine, albeit perhaps unduly strict.

Finally, given procedural default’s equitable origins, a claim of de-
fault should be subject to equitable defenses like unclean hands.'” In
certain ways, current doctrine does take this into account, allowing for
“some interference by officials” to constitute cause.>'® But the govern-
ment should also be estopped from taking advantage of a defendant’s
failure to timely assert their rights when it itself blew procedural dead-
lines, either in the course of direct proceedings or in defending against
collateral attack. “Between equal equities the law will prevail.”*? And
as a general matter, habeas courts should be more attuned to the pos-
sibility of the government looking to score a windfall by operation of
procedural default. Equity has historically served to combat opportun-
ism by sophisticated actors against less sophisticated parties.’?’ It seems
like an inversion of principles for an “equitable” doctrine to so strongly

510  See, e.g., Capron v. Van Noorden, 6 U.S. (2 Cranch) 126, 126 (1804); Nelson, supra
note 59, at 1605 n.223 (collecting cases).

511 United States v. Gibert, 25 F. Cas. 1287, 1316 (C.C.D. Mass. 1834) (No. 15,204)
(Davis, J., concurring).

512 Hodges v. Easton, 106 U.S. 408, 412 (1882).

513  See, e.g., Crawford v. Washington, 541 U.S. 36, 62 (2004) (citing Reynolds v. United
States, 98 U.S. 145, 158-59 (1879)).

514 Freytag v. Comm’r, 501 U.S. 868, 895 n.2 (1991) (Scalia, J., concurring in part and
concurring in judgment).

515 Jason Mazzone, The Waiver Paradox, 97 NW. U. L. REV. 801, 804 (2003).

516 “The Constitution does not guarantee an accused person against the legitimate
consequences of his own wrongful acts.” Reynolds, 98 U.S. at 158; see also Smith, supra note
507, at 1123-25 (“Equity will not allow a wrongdoer to profit from his own wrong.” Id. at
1123.).

517  See Smith, supra note 507, at 1127-28.

518 Amadeov. Zant, 486 U.S. 214, 222 (1988) (quoting Murray v. Carrier, 477 U.S. 478,
488 (1986)).

519  Smith, supra note 507, at 1119.

520 Id.at1076-77, 1089.
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favor “the richest, most powerful, and best represented litigant[s]” of
each respective jurisdiction.’?!

2. Inadequacy of § 2255 Motions

As discussed above, the primary mechanism for postconviction re-
lief for federal prisoners comes by § 2255 motion, a motion which is
made to “the court which imposed the sentence.”* Generally speak-
ing, that procedure acts as a preclusive substitute for writs of habeas
corpus for federal prisoners unless “the remedy by motion is inade-
quate or ineffective to test the legality of his detention.”%?

“Traditionally, courts have treated [this] clause as covering unu-
sual circumstances in which it is impossible or impracticable for a pris-
oner to seek relief from the sentencing court,” such as when that court
has since been dissolved, or when the prisoner is detained at a location
inordinately far away.5?* It also has been held to apply where “a pris-
oner challenges ‘the legality of his detention’ without attacking the va-
lidity of his sentence.” History tells us another circumstance where
this clause should apply: when the sentencing court held that it had
jurisdiction over the petitioner’s objections to the contrary.

The reason why a § 2255 motion is “inadequate or ineffective” to
relitigate claims of a want of jurisdiction can be seen by reference to
the historical justification for why a court’s finding that it has jurisdic-
tion should not be given preclusive effect: “[A]ll courts are so far
judges of their own privileges, . . . but to make them, or any court, final
judges of them, exclusive of every body else, is to introduce a state of
confusion, by making every man judge in his own cause, and subverting
the measures of all jurisdictions.” % Or as was more expansively ex-

plained in 1836:

The constitutions of judicial tribunals are to be carefully distin-
guished from those laws which are made for the enlarging, defining
or circumscribing the rights and liabilities of individuals constitut-
ing the community, over which the powers of legislation are

521  Cf. Greenlaw v. United States, 554 U.S. 237, 244 (2008) (quoting United States v.
Samuels, 808 F.2d 1298, 1301 (8th Cir. 1987) (Arnold, J., concurring in denial of rehearing
en banc)).

522 28 U.S.C. § 2255(a) (2018).

523  Id. § 2255(e).

524  Jonesv. Hendrix, 143 S. Ct. 1857, 1866 n.2, 186667 (2023).

525  Id. at 1867.

526 Yates v. People, 6 Johns. 337, 469 (N.Y. 1810) (quoting R v. Paty (1704) 91 Eng.
Rep. 431, 431; 2 Salk. 503, 504); see also Baude, supra note 43, at 1848 (suggesting as a reso-
lution to the “bootstrapping” conundrum that “[j]urisdiction [should be treated as] a legal
question settled by final judgment like any other, except that a court’s judgment cannot
conclusively resolve its jurisdiction in that very case,” id. at 1846, 1848).
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exercised. From the former, a court derives its existence, its mode
of being, and the essential qualities of its nature. They confer upon
it its powers, define its jurisdiction, and limit its capacity. In ex-
pounding these fundamental laws, in which its judges have, if nota
personal, yet an official interest, it can claim no right to bind the
conscience or control the judgment of any other tribunal, not sub-
ordinate, before which the question may arise, whether its construc-
tion and judgment were right or wrong. It must be resolved by
looking at the law itself.>?’

This rule has a certain common sense appeal. If someone has asserted
a right to do something, they should not be the final judge over
whether their actions are lawful. By that same token, why should one
have to make an official complaint to that person before one can seek
review of that person’s actions, particularly when one protested the ac-
tions when they were being made?

This is all the more true when one considers that the § 2255 mo-
tion is reviewed by the judge whose actions are being challenged.5%
For certain claims that may come up on § 2255 motion, having a judge
familiar with the record review the claim “is highly desirable” when
that claim concerns highly fact-bound issues that don’t concern the
judge’s conduct, such as ineffective assistance of counsel and Brady vi-
olations.”® It is likewise desirable to have a judge intimately familiar
with the record hear the motion when that judge would be bound by
vertical stare decisis to find differently. But absent some information
not available to the judge when she made her initial determination
that she had jurisdiction, what is the point of forcing the petitioner to
go before her and make the same claim again?

In most cases, judges should fairly be “assumed to be [people] of
conscience and intellectual discipline, capable of judging a particular
controversy fairly on the basis of its own circumstances.”® But
“judges, however stalwart, are human.”®! “Human error there is
bound to be, judges being men and women, and men and women be-
ing what they are.”? It is one thing to presume impartiality when a
judge has to pass on acquittal when she has already found probable
cause, or to hear and decide the same case after having been reversed
on appeal.’*® A rational individual might change her mind when she
is presented with new information, whether that information be the

527 Voorhees v. Jackson, 35 U.S. (10 Pet.) 449, 452 (1836) (arguments of counsel).

528  See28 U.S.C. § 2255 app. r. 4(a) (2018).

529  Id. § 2255 app. r. 4 advisory committee’s note (2018) (quoting Carvell v. United
States, 173 F.2d 348, 348-49 (4th Cir. 1949)) (giving the reason behind the rule).

530  United States v. Morgan, 313 U.S. 409, 421 (1941).

531 Pennekamp v. Florida, 328 U.S. 331, 357 (1946) (Frankfurter, J., concurring).

532  Furman v. Georgia, 408 U.S. 238, 468 (1972) (Rehnquist, J., dissenting).

533  See Withrow v. Larkin, 421 U.S. 85, 56-57 (1975).
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full and complete telling of the facts or the authoritative interpretation
of the law. But to change one’s mind based on the same facts and the
same legal arguments is just as likely to be an irrational, arbitrary deci-
sion as it is to be a rational, open-minded one. Indeed, “like treatment
under like circumstances” is a basic requirement of fair-minded deci-
sionmaking.’* It is a “fundamental maxim of jurisprudence” that
“[t]he law does not require the doing of a futile act.”*> Returning to
the same judge with the same claim making the same arguments on
the same facts with the hopes of getting a different decision is the def-
inition of futility. In such cases, a § 2255 motion is inadequate for the
purposes of reviewing detention.

3. Nonretroactivity of Constitutional Rules

The idea that Supreme Court precedent creates “new rules” of
constitutional law is a distinctly modern notion.”® If the measuring
stick for the legitimacy of limitations on habeas relief is whether they
cohere with the traditional practice, then Teague fails to measure up.

That may be conclusive reasoning for some. But things are a bit
more complicated than that. For one, Teague has more or less been
codified in 28 U.S.C. § 2254(d), so for this limitation to fall, there
would need to be something constitutionally impermissible about it.
Moreover, even if § 2254(d) is unconstitutional, Teague is different
from the other limitations in that it is a doctrine of stare decisis as
much as it is a doctrine of habeas.

Full treatment of the constitutional permissibility of § 2254(d)
and Teague is a subject beyond the scope of this Article. Still, their
application to void judgments presents a different set of constitutional
issues than their application under modern doctrine, so it is worth-
while giving a brief sketch of why these doctrines should be reconsid-
ered.

Section 2254(d) raises two constitutional problems. The first is
that it raises a problem under Section 5 of the Fourteenth Amend-
ment. As the Court said in City of Boerne v. Flores, “Congress’ power
under § 5, however, extends only to ‘enforc[ing]’ the provisions of the
Fourteenth Amendment. . .. Congress does not enforce a constitu-
tional right by changing what the rightis. It has been given the power

534 LeMoyne-Owen Coll. v. NLRB, 357 F.3d 55, 61 (D.C. Cir. 2004) (Roberts, J.).

535 Brent E. Newton, An Argument for Reviving the Actual Futility Exception to the Supreme
Court’s Procedural Default Doctrine, 4 J. APP. PRAC. & PROCESS 521, 522, 523 n.8 (2002) (first
quoting Mehrtash v. Mehrtash, 112 Cal. Rptr. 2d 802, 805 (Cal. Ct. App. 2001); and then
quoting Ohio v. Roberts, 448 U.S. 56, 74 (1980)).

536 SeeHarperv. Va. Dep’t of Tax'n, 509 U.S. 86, 106-08 (1993) (Scalia, J., concurring).
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‘to enforce,” not the power to determine what constitutes a constitu-
tional violation.”%%7

Under § 2254(d) (1), Congress provides that federal courts hear-
ing a habeas petition “on behalf of a person in custody pursuant to the
judgment of a State court” shall give preclusive effect to “any claim that
was adjudicated on the merits in State court proceedings unless the
adjudication of the claim . .. resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Fed-
eral law, as determined by the Supreme Court of the United States.”>®
If the claim of federal right would render a judgment void, this provi-
sion has the practical effect of dictating to the habeas court the legal
content of the Constitution—the federal court is forbidden from treat-
ing the judgment as void unless it would have been under “clearly es-
tablished Federal law”5® at the time of the state court adjudication.
This is hardly any different from the provision of the Religious Free-
dom Restoration Act found unconstitutional in City of Boerne, which
had the express purpose of restoring free exercise doctrine to what it
was prior to Employment Division v. Smith.>*

The other problem with § 2254(d) is in the same vein. Insofar as
it “undertak[es] to validate a judgment of a court which was void for
want of jurisdiction,” § 2254(d) is unconstitutional as “an attempted
exercise of judicial power by the legislature” and a violation of the Due
Process Clause.’"! There is little question that had Congress passed a
law saying that Henry Montgomery’s sentence of life without parole
was valid, that statute would have been unconstitutional. That would
be no different from a statute transferring title of person A’s property
to person B.>*2 But does that principle still hold true when Congress
legislates with general application and prospective effect?

As for Teague, if it is merely an interpretation of the habeas corpus
statutes, then it should be overturned as a misinterpretation of “as law
and justice may require.” But Teague is arguably a species of stare de-
cisis—a doctrine of “federal common law, or as it was once called, gen-
eral law.”5® “From the standpoint of historical practice, there is noth-
ing extraordinary about the idea that precedents might generate

537  City of Boerne v. Flores, 521 U.S. 507, 519 (1997).

538 28 U.S.C. § 2254(d) (1) (2018).

539 Id.

540  See 42 U.S.C. § 2000bb (1993) (announcing a purpose to overturn Emp. Div. v.
Smith, 494 U.S. 872 (1990)), invalidated by City of Boerne, 521 U.S. 507.

541 1 BLACK, supranote 79, § 218, at 266.

542  Cf. Harrison, supra note 93, at 518 (“The A-to-B law is the archetypal legislative
deprivation and always has been.”).

543 Caleb Nelson, The Legitimacy of (Some) Federal Common Law, 101 VA. L. REV. 1, 59 &
n.208 (2015) (quoting John Harrison, The Power of Congress over the Rules of Precedent, 50
DUKE L.J. 503, 505 (2000)).
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legitimate reliance interests, or that those interests might sometimes
cause a federal court to continue drawing rules of decision from a prec-
edent that the court now believes to be wrong.”?** Indeed, the rele-
vance of reliance interests can be clearly seen in Edwards, the most re-
cent application of Teague: as the majority noted, “[A]pplying Ramos
retroactively would potentially overturn decades of convictions ob-
tained in reliance on Apodaca.”>*

Like other forms of prospective overruling, Teague differs from
traditional stare decisis concerns in that it “treats reliance interests in
a (slightly) more fine-grained way,” considering them on a “transac-
tion-by-transaction” basis rather than “precedent-by-precedent.”>*
Moreover, because Teague applies on collateral review only, itis a form
of “selective prospectivity,” albeit one that is less ad hoc than the prac-
tice sworn off in Harper v. Virginia Department of Taxation.>"" Teague is
also problematic in that it is one-sided—its application only favors the
government, never the prisoner.>*® If a state court misapplied binding
Supreme Court precedent in a way that favored the state, and then the
Supreme Court overturned that precedent prior to final adjudication
on the prisoner’s habeas petition, should that prisoner go free? If one
feels like that would be a miscarriage of justice, then should one not
feel the same way about Teaguer

Itis one thing to justify Teagueas a doctrine of second best, in that
it “move[s] the law as close as possible to the outcomes [one’s] legal
theory would dictate, in light of what other judges and institutions will
do.”? But if Teague is leading to results that would not be justified
under the historic office of the writ, then it should be discarded.

CONCLUSION

As the Supreme Court has repeatedly recognized, habeas corpus
and due process are intrinsically linked.?*® What the Court has missed,
however, is what “due process of law” actually entails. The Due Process
Clauses do not merely require that the procedures prescribed by posi-
tive law are followed when a person is deprived of life, liberty, or

544  Id. at 60.

545 Edwards v. Vannoy, 141 S. Ct. 1547, 1554 (2021).

546 Nelson, supra note 543, at 60.

547  See Harper v. Va. Dep’t of Tax’n, 509 U.S. 86, 97 (1993).

548  Cf Harrison, supra note 543, at 541 (“Problematic exercises of the power over prec-
edent are those in which the legislature is acting in order to influence results and not for
systemic reasons.”).

549  Cf. Adrian Vermeule, Foreword: System Effects and the Constitution, 123 HARV. L. REV.
4, 60 (2009) (describing the “strategic legalist judge,” id. at 59-60).

550  See, e.g., Fay v. Noia, 372 U.S. 391, 402 (1963); Brown v. Davenport, 142 S. Ct. 1510,
1520 (2022).
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property; rather, they demand that all such deprivations be done “by
alegal authority,” typically someone acting under the authorization of
a lawfully given court order.® The grounds of inquiry on habeas cor-
pus, therefore, are (1) the existence of authorization for the commit-
ment, (2) the validity of such authorization, and (3) the present legal
force of such authorization.? But the variety of subsidiary issues that
may arise on any one of these three grounds is much broader than
many realize.

The Supreme Court departed from the framework of nullity in
Brown v. Allen. That was a mistake. But the ultimate result—providing
relief for a broader class of constitutional claims on habeas—was not
wholly illegitimate. If we are to return the writ to its historic office, we
should be careful not to hastily discard all the developments that fol-
lowed the modern departure.

551 Ryv. Paty (1704) 92 Eng. Rep. 232, 234; 2 Ld. Raym. 1105, 1109 (opinion of Powys,
J.); Crema & Solum, supra note 14, at 462.
552 See supra subsection IILA.1.



