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REVISING  OUR  “COMMON  INTELLECTUAL

HERITAGE”:  FEDERAL  AND  STATE  COURTS  IN

OUR  FEDERAL  SYSTEM

Judith Resnik*

ABSTRACT

This Essay pays tribute to Daniel Meltzer’s insight that, to the extent “lawyers have a common
intellectual heritage, the federal courts are its primary source.”  I do so by analyzing how that
heritage is made and remade, as political forces press Congress to deploy federal courts to protect a
wide array of interests and state courts absorb the bulk of litigation.

The heritage that Meltzer celebrated and to which he contributed was the outcome of twenti-
eth-century social movements that focused on the federal courts as hospitable venues, serving as
vivid sources of rights and remedies.  A competing heritage has since emerged, as the Supreme
Court shaped new doctrines constricting judicial powers and rendering courts unavailable and
unavailing.

Despite the Court’s reluctance to welcome claimants, Congress continues to endow the fed-
eral courts with new authority and significant funds.  But what the federal government has thus
far ignored are the needs of state courts, where 100 million cases are filed annually and states
struggle to honor constitutional commitments to open courts and rights to counsel for criminal
defendants.

Once state courts come into focus, two other and competing understanding of courts come to
the fore.  One merits the term “enabling courts,” as judges aim to equip litigants with lawyers
and resources for conflicts related to families, housing, and health.  From “Civil Gideon” move-
ments and self-help forms to drug and reentry courts, new initiatives underscore the goals of
using courts to be responsive to social needs.  But another vector of court activities falls under the
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nomenclature of “exploitive courts,” using discriminatory fines, fees, and threats of jail for those
unable to pay to turn courts into profit centers to augment localities’ budgets.

Inequality and racial tensions are the leitmotifs of this decade; it is neither surprising nor
inappropriate that these issues are played out in public courts as well as in electoral politics.  But
these very inequalities counsel the need to develop a new intellectual heritage, premised on the
interdependencies of state and federal courts, sharing the common purpose of fulfilling constitu-
tional obligations in this democratic polity to enable access to their public services.

TABLE OF CONTENTS

I. THE PRIMACY OF THE FEDERAL COURTS . . . . . . . . . . . . . . . . . . . . 1833 R

II. NATIONAL NORMS, POLITICAL IDENTITY, AND FEDERAL

INSTITUTIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1840 R

A. Developing National Services from Marine Hospitals and Post
Offices to Federal Courts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1840 R

B. Hospitable Courts: Meltzer’s Analysis of a Common Heritage
of Constitutional Rights and Remedies . . . . . . . . . . . . . . . . . . . 1847 R

C. Investing in and Democratizing the Federal Courts . . . . . . . . . 1852 R

III. UNAVAILING COURTS: REVISITING PRESUMPTIONS ABOUT THE

FEDERAL JUDICIARY’S REMEDIAL AUTHORITY . . . . . . . . . . . . . . . . 1866 R

A. Curbing Rights and Remedies: Constricting Congressional
Powers and Immunizing the Government . . . . . . . . . . . . . . . . . 1867 R

B. Narrowing the Judiciary’s Equitable Powers: Grupo
Mexicano and Great-West Life & Annuity Company . . . 1873 R

C. Precluding State and Federal Adjudication as Old Statutes
Gain New Purposes: From AT&T to DIRECTV . . . . . . . . . . . 1878 R

D. Statutory Rights and Specified Damages: Spokeo’s Injuries in
Law, in Fact, and in Cases in the Federal Courts . . . . . . . . . . 1890 R

IV. CONGRESSIONAL LOYALTY TO THE FEDERAL COURTS . . . . . . . . . 1899 R

V. ENABLING COURTS: NEW HERITAGES OF GAP-FILLING FOR

NEEDY JUSTICE—FEDERAL AND STATE . . . . . . . . . . . . . . . . . . . . . . 1907 R

A. The Federal Docket in Decline . . . . . . . . . . . . . . . . . . . . . . . . . . . 1907 R

1. Flattening and Clumped Filings . . . . . . . . . . . . . . . . . . 1908 R

2. Poor Litigants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1911 R

B. Vulnerable Heritages: The Post Offices and the Courts . . . . . . 1917 R

C. Comity: Creating a Collective Culture of Court Services . . . . . 1921 R



\\jciprod01\productn\N\NDL\91-5\NDL505.txt unknown Seq: 3 16-SEP-16 13:32

2016] revising  “our  common  intellectual  heritage” 1833

Insofar as modern lawyers have a common intellectual heritage, the  federal
courts are its primary source.

—Daniel Meltzer, 19891

I. THE PRIMACY OF THE FEDERAL COURTS

  Daniel Meltzer wrote that sentence in 1989, when he reflected on the two
hundredth anniversary of the First Judiciary Act.2  Each year as I teach Fed-
eral Courts, I am struck anew by how right he was.  The image of and the
doctrine produced by the federal courts shapes the imagination and under-
standing of law students as well as that of the legal academy, lawyers, judges,
and the public at large.  Honoring Daniel Meltzer by continuing to study the
federal courts in his memory, I explore the forces that contributed to the
changing contours of, and the gaps in, our “common intellectual heritage.”

First, I trace the early years of the federal judiciary that Meltzer
esteemed, as it became a vivid form of national authority.  Article III is the
iconic statement of federal judicial power, but it is Congress that has brought
that charter to life by endowing the federal courts with jurisdiction, judge-
ships, and courthouses and hence propelled the federal courts to the fore.
Yet that impact is obscured by the difficulties of tracking the bits and pieces
of legislation, riders, and appropriations that cumulatively authorize and
fund federal judicial work.

In contrast, case law is readily accessible and offers narratives embedded
in individual stories alleging violations of specific legal rules and resulting in
reasoned explanations of their applications.  Fixing attention on the U.S.
Supreme Court has become easy by its production of a predictable and tidy
corpus, down to fewer than ninety opinions annually and concluding major
pronouncements each year by July 1.3  Hence, the Court is the lens through
which our “common intellectual heritage” has generally been seen.

Second, I provide a brief overview of Meltzer’s analyses of the work of
the twentieth-century federal judiciary—called upon repeatedly to identify

1 Daniel J. Meltzer, The Judiciary’s Bicentennial, 56 U. CHI. L. REV. 423, 427 (1989)
[hereinafter Meltzer, The Judiciary’s Bicentennial].  The article reflected on the 200 years
since the First Judiciary Act, and the degree to which (despite Erie) the federal judiciary
served as a “nationalizing force”—from constitutional and statutory interpretation to the
ways in which legal education used federal law as exemplary. Id.

2 Id. at 427.
3 The Supreme Court decided seventy-four merits cases in the October 2014 term.

See Kedar S. Bhatia, Merits Cases by Vote Split, SCOTUSBLOG (June 30, 2015), http://
sblog.s3.amazonaws.com/wp-content/uploads/2015/07/SB_votesplit_OT14.pdf.

Recall that in 1877, the Supreme Court averaged “over 1,200 cases each year on its
docket,” and on average, determined “a little more than 400,” its backlog was in excess of
750. See PETER CHARLES HOFFER, WILLIAMJAMES HULL HOFFER & N.E.H. HULL, THE FEDERAL

COURTS: AN ESSENTIAL HISTORY 183 (2016) [hereinafter THE ESSENTIAL FEDERAL COURTS

HISTORY].  In 1891, Congress created the intermediate appellate courts to ease that back-
log.  Act of Mar. 3, 1891, ch. 517, 26 Stat. 826 (the “Evarts Act”).  In 1925, Congress author-
ized the Court to choose most of its cases.  Act of Feb. 13, 1925, ch. 229, 43 Stat. 936 (the
“Certiorari Act”).
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rights and fashion remedies.  Again, the iconic moments, such as Brown v.
Board of Education, involve constitutional interpretations, yet Congress is the
wellspring of judicial action.  Between 1974 and 1998, Congress turned to the
federal courts hundreds of times4 and deployed judges to work on an array of
topics.  Some arenas are well-known and others obscure, as rights to file cases
range from legislation on truth-in-lending,5 fair-credit reporting,6 and clean
air7 in the 1970s; rail safety,8 hazardous and solid waste,9 safe drinking
water,10 wiretaps,11 video privacy,12 and equal access to justice13 in the 1980s;

4 See Administrative Office of the U.S. Courts, Legislation Enacted in the Past Twenty-
Five Years Conferring Either Exclusive or Concurrent Federal Court Jurisdiction (Sept. 18,
1998) (on file with the Yale Law Library, which created a permalink at https://perma.cc/
MB3N-CEHD) (AOUSC List of Legislation Conferring Exclusive or Concurrent Jurisdic-
tion) [hereinafter AO Federal Jurisdiction Legislation, 1974–1998].  The list numbers 474,
but not all of the statutes identified provide causes of action or new remedies in the federal
courts.

5 Truth in Lending Act of 1968, Pub. L. No. 90-321, § 130, 82 Stat. 146, 157 (provid-
ing federal jurisdiction for consumer claims brought against creditors failing to disclose
information required by the act), amended by Truth in Lending Act of 1974, Pub. L. 93-495,
§ 408, 88 Stat. 1500, 1518 (codified as amended at 15 U.S.C. § 1640(a) (2012)) (prescrib-
ing that courts consider particular factors in determining class action awards).

6 Fair Credit Reporting Act, Pub. L. No. 91-508, 84 Stat. 1127 (1970) (codified at 15
U.S.C. §§ 1681–81x).

7 Clean Air Act Amendments of 1970, Pub. L. No. 91–604, § 113, 84 Stat. 1676, 1686
(amending the Clean Air Act to provide for federal jurisdiction over public enforcement
actions), amended by Clean Air Act Amendments of 1977, Pub. L. No. 95-95, § 111, 91 Stat.
685, 704–05 (codified as amended at 42 U.S.C. § 7413 (2012)) (providing expressly for
civil penalties).

8 Rail Safety and Service Improvement Act of 1982, Pub. L. No. 97-468, § 606(c), 96
Stat. 2543, 2566 (codified at 45 U.S.C. § 1205 (2012)) (providing for judicial review of
agency adjudications related to right-of-way claims in the United States District Court for
the District of Alaska).

9 Hazardous and Solid Waste Amendments of 1984, Pub. L. No. 98-616, §§ 233, 403,
98 Stat. 3221, 3257, 3271 (codified as amended at 42 U.S.C. §§ 6928, 6973) (providing that
the Administrator of the Environmental Protection Agency (EPA) may commence a civil
action in federal court for “appropriate relief, including a temporary or permanent
injunction”).

10 Safe Drinking Water Act Amendments of 1986, Pub. L. No. 99-339, § 102, 100 Stat.
642, 647 (codified as amended at 42 U.S.C. § 300g-3) (providing that the Administrator of
the EPA must bring a civil action in federal district court in order to assess a civil penalty
greater than $5,000, and that the Attorney General may recover the amount of an unpaid
civil penalty by filing an action in federal district court); id. § 108(c) (allowing the Admin-
istrator to bring a civil action in federal district court to impose a civil penalty “against any
person who tampers, attempts to tamper, or makes a threat to tamper with a public water
system”).

11 Electronics Communications Privacy Act of 1986, Pub. L. No. 99-508, 100 Stat. 1848
(codified at 18 U.S.C. §§ 2420(a), 2707 (2012)) (amending the Wiretap Act and authoriz-
ing private civil enforcement by any “person whose . . . communication is intercepted,
disclosed, or intentionally used in violation” of the law, and in violation of the Stored
Communication Act, and providing for statutory damages).

12 Video Privacy Protection Act of 1988, Pub. L. No. 100-618, 102 Stat. 3195 (codified
at 18 U.S.C. §§ 2701 note, 2710, 2711).  The Act provides remedies for individuals alleging
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to civil rights,14 the needs of soldiers and sailors,15 telephone consumers’
protection,16 and family and medical leave17 in the 1990s.

Such mandates worked to welcome both public and private litigants, and
the federal docket tripled between 1960 and 1990.18  During much of the
second half of the twentieth century, the judiciary enthusiastically responded
to calls for help—albeit tempered with managerial efforts focusing on aug-
menting resources.19  Meltzer parsed the resulting constitutional and statu-
tory doctrines in search of appropriate balances between the courts and
Congress when calibrating remedies for alleged injuries.  Meltzer was thus
both an heir to, and an expounder of, a common heritage, as he celebrated
the remedial contributions of the federal courts while appreciating the limits
of what courts could do. Hospitable courts is one way to capture the posture
Meltzer commended the federal judiciary to adopt.

information about rented videos is disclosed; the statute was enacted after criticism about
information obtained in relationship to Supreme Court nominee Robert Bork. See S. REP.
NO. 100-599, at 5 (1988), reprinted in 1988 U.S.C.C.A.N. 4342-1, 4342-5.

13 Equal Access to Justice Act Amendments, Pub. L. No. 99-80, § 1, 99 Stat. 183,
183–84 (1985) (codified as amended at 5 U.S.C. § 504 (2012)) (providing non-U.S. parties
with a right to appeal an adverse fee determination to the federal court having jurisdiction
to review the merits of the underlying agency adjudication).

14 Civil Rights Act of 1991, Pub. L. No. 102-166, § 102, 105 Stat. 1071, 1072–74 (codi-
fied at 42 U.S.C. § 1981a) (providing for punitive damages in cases of intentional discrimi-
nation); id. § 115 (codified at 29 U.S.C. § 626) (amending the Age Discrimination in
Employment Act of 1967 by providing a cause of action to aggrieved persons under the Act
who exhaust administrative remedies through the Equal Employment Opportunity
Commission).

15 Soldiers’ and Sailors’ Civil Relief Act Amendments of 1991, Pub. L. No. 102-12, 105
Stat. 34.

16 Telephone Consumer Protection Act of 1991, Pub. L. No. 102-243, § 227, 105 Stat.
2394, 2395–96 (codified at 47 U.S.C. § 227) (providing a private right of action for viola-
tions of the statute and “to recover for actual monetary loss from each such violation, or to
receive $500 in damages for each such violation”).

17 Family and Medical Leave Act of 1992, Pub. L. No. 103-3, § 107, 107 Stat. 6, 15–17
(codified as amended at 29 U.S.C. § 2617) (providing eligible employees with a right of
action in federal or state court for damages and equitable relief).

18 In 1960, there were 85,802 district court filings and, in 1990, 259,876 filings. ADMIN.
OFFICE OF THE U.S. COURTS, 1960 ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE

OFFICE OF THE UNITED STATES COURT 61–62 (1960); ADMIN. OFFICE OF THE U.S. COURTS,
1990 FEDERAL JUDICIAL CASELOAD STATISTICS 2 (1990).  That mix included the staple of
diversity jurisdiction (whose parameters narrowed during this time period) as well as the
new and old statutory claims. See Marc Galanter, The Life and Times of the Big Six; Or, the
Federal Courts Since the Good Old Days, 1988 WIS. L. REV. 921 [hereinafter Galanter, The Life
and Times of the Big Six].

19 At the prodding of Chief Justice Earl Warren, the American Law Institute (ALI)
created a project on federal jurisdiction. See AM. LAW INST., STUDY OF THE DIVISION OF

JURISDICTION BETWEEN STATE AND FEDERAL COURTS 1 (1969).  Interest in limiting diversity
jurisdiction, as well as prisoner filings, dated back to decades before. See Judith Resnik,
Trial as Error, Jurisdiction as Injury: Transforming the Meaning of Article III, 113 HARV. L. REV.
924, 937–943 (2000) [hereinafter Resnik, Trial as Error].
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Third, I consider the last few decades, during which the Supreme Court
led a shift away from the heritage that Meltzer admired.  The judiciary’s lead-
ership became insistent that federal courts should be asked to do less, rather
than more.  In place of the presumption of rights to remedies, a new and
competing intellectual heritage emerged, bent on constricting the relief that
federal judges provide.  This approach has some of its seeds in Congress,
which in the 1990s enacted a few statutes limiting or “stripping” jurisdiction
in cases related to migrants and prisoners, and imposing new conditions in
securities cases.20  Yet Congress continued to dispatch the federal courts by
formulating new federal rights that opened the doors for other litigants.
Politics continued to produce the idea that giving (or limiting) federal juris-
diction was a “good” to bestow on constituents and on special interest groups.
This attitude continued to generate a haphazard and wide array of new rights
called “federal.”

The greater source of cutbacks came from the judiciary, reading nar-
rowly or overruling what Congress has authorized courts to do.21  As judicial
overrides of new federal statutory rights and judge-made constraints on reme-
dies become more frequent,22 new generations are being schooled to expect
unavailing courts, unwilling to provide claimants with effective opportunities
to respond in public venues.

Meltzer modeled the Court-Congress relationship as interdependent,
and he repeatedly called for judges to fill gaps in statutes.  The Supreme
Court’s last decades have undercut that cooperative relationship through an
odd mix of decisions, sometimes abjuring equitable remedial power absent
congressional directions and other times asserting judicial authority to reject
congressional authorizations that courts could provide relief.  The Court has
thus shaped a common heritage largely hostile to rights and often in conflict
with or untethered from Congress.

This body of law needs to be read in conjunction with three structural
facts reflecting the “machinery of jurisdiction” to which Meltzer repeatedly

20 See, e.g., Illegal Immigration Reform and Immigration Responsibility Act of 1996,
Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-607 (codified as amended at 8 U.S.C. § 1252
(2012)); Prison Litigation Reform Act of 1995, Pub. L. No. 104-134, 110 Stat. 1321 (1996)
(codified as amended at 42 U.S.C. § 1997e (2012)); Antiterrorism and Effective Death Pen-
alty Act, Pub. L. No. 104-132, 110 Stat. 1214 (1996) (codified as amended in scattered
sections of 28 U.S.C. (2012)).

21 See, e.g., Stephen B. Burbank & Sean Farhang, Litigation Reform: An Institutional
Approach, 162 U. PA. L. REV. 1543 (2014) [hereinafter Burbank & Farhang, Litigation
Reform]; Judith Resnik, Constricting Remedies: The Rehnquist Judiciary, Congress, and Federal
Power, 78 IND. L.J. 223 (2003) [hereinafter Resnik, Constricting Remedies].

22 See, e.g., United States v. Morrison, 529 U.S. 598 (2000); Bd. of Trs. of the Univ. of
Ala. v. Garrett, 531 U.S. 356 (2001).  Before 1995, the Supreme Court struck 134 federal
statutes, while between 1995 and 2003 it struck 33, a quarter of the pre-1995 total.  Jed
Handelsman Shugerman, A Six-Three Rule: Reviving Consensus and Deference on the Supreme
Court, 37 GA. L. REV. 893, 893 (2003).
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drew our attention.23  First, certain forms of investments in the federal courts
are declining; federal filings have flattened since the 1980s and the mix of
cases has shifted.24  Second, about thirty percent of the plaintiffs bringing
cases now proceed pro se, without counsel, at the trial level;25 more than fifty
percent do so on appeal.26  These numbers include many people who are
not prisoners.27 Third, about forty percent of federal civil filings were, as of
2015, consolidated under the “multi-district litigation” statute, creating
aggregate litigation with court-approved lead lawyers representing a signifi-
cant number of plaintiffs who had filed individual lawsuits.

That courts are now populated with individuals lacking the means to use
them well and in need of assistance is a phenomenon felt acutely in state
courts, teeming with litigants lacking lawyers.  In 2010, California counted
more than four million and New York more than two million self-represented
civil litigants in their court systems.28  Furthermore, localities such as Fergu-
son, Missouri have become a shorthand for exploitation by courts, which
have been turned into revenue centers; that town used racially discriminatory
policing and unfairly imposed fines and fees on their users.  But neither its
practices nor the problems they reflected were unique to any one locality.
Other jurisdictions, from upstate New York to New Orleans, have been sub-

23 Daniel J. Meltzer, Congress, Courts, and Constitutional Remedies, 86 GEO. L.J. 2537,
2537 (1998).

24 Patricia W. Hatamyar Moore, The Civil Caseload of the Federal District Courts, 2015 U.
ILL. L. REV. 1177 [hereinafter Moore, The Federal Civil Caseload]; cf. Galanter, The Life and
Times of the Big Six, supra note 18.

25 The federal district court database details pro se filings back to 2005. See Judicial
Business, U.S. COURTS, http://www.uscourts.gov/report-names/judicial-business?tn=C-13
&pt=all&t=all&m%5Bvalue%5D%5Bmonth%5D=&y%5Bvalue%5D%5Byear%5D (last vis-
ited May 23, 2016); infra FIGURE 15.

26 U.S. COURTS, U.S. COURTS OF APPEALS JUDICIAL FACTS AND FIGURES, PRO-SE CASES

FILED, BY NATURE OF PROCEEDING tbl 2.4 (Sept. 30, 2014), http://www.uscourts.gov/statis
tics/table/24/judicial-facts-and-figures/2014/09/30; see infra FIGURE 14.  In 1995, about
40% of the total of about 50,000 appeals were pro se.  In 2014, 51% percent of about
60,000 appeals were pro se.  Prison petitions remained relatively stable with about
13,000–14,000 in 1995 and in 2014, and hence the rise in pro ses in 2014 comes from non-
prisoner petitions.  A few federal district courts have pilot programs to help find lawyers to
provide assistance; an example is the Pro Se Legal Assistance Project in the Eastern District
of New York. See Pro Se Centers Help Even the Odds for Litigants Without Lawyers, U.S. COURTS

(Aug. 20, 2015), http://www.uscourts.gov/news/2015/08/20/pro-se-centers-help-even-
odds-litigants-without-lawyers.

27 About 8% of the 27–30% pro se filings at the district court level during the last
decade were not prisoners.  In 2014, non-prisoners filed 24,274 cases pro se. See Judicial
Business, tbl.C-13, ADMIN. OFFICE OF U.S. COURTS (Feb. 25, 2016), http://www.uscourts
.gov/report-names/judicial-business?tn=C-13&pt=all&t=all&m%5Bvalue%5D%5Bmonth%
5D=&y%5Bvalue%5D%5Byear%.

28 Jonathan Lippman, New York’s Template to Address the Crisis in Civil Legal Services, 7
HARV. L. & POL’Y REV. 13, 15 (2012) [hereinafter Lippman, New York’s Template]; see also
Sargent Shriver Civil Counsel Act, 2009 Cal. Stat. 2498, discussed below, infra note 457.
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jected to lawsuits for failure to provide indigent criminal defendants with
constitutionally required counsel.29

My fourth and concluding comments are about the present and future
of the courts.  Inequality and racial tensions are the leitmotifs of this decade;
it is neither surprising nor inappropriate that these issues are played out in
public courts as well as in electoral politics.  But these very inequalities under-
score the critical contributions that courts could make in building a sense of
common purpose cutting across the many divides.

Meltzer’s appreciation of the specific role that federal courts played in
shaping our heritage entailed his choice of the word “common.”  The federal
courts, as well as state courts, are one of our “commons”—non-denomina-
tional spaces structuring opportunities for disciplined public exchanges
across bitter divides.  The odd etiquette of the courtroom obliges disputants
to hear opponents’ claims and compels government, through its judges and
jurors, to accord respectful and dignified treatment to all participants,
regardless of their race, class, age, sexuality, and ethnicity.

While Meltzer counseled hospitality for federal courts, that posture is
insufficient to respond to the current challenges.  Likewise, the more recent
embrace by the U.S. Supreme Court of unavailing courts is impoverished.  To
conclude, I sketch the contours of developing another common heritage
about the role of courts, which I style “enabling” to reflect the transformation
of the twentieth century when “we” all became eligible to be in court and
turned state and federal courts into a remarkably relied-upon social service,
with some 100 million filings annually.  To honor state constitutional obliga-
tions to provide “open courts” and federal guarantees of Article III requires
intellectual analyses built on the successes of courts during the last century
and the resultant challenges.

Political movements of the past centuries shaped both state and federal
court systems into potential havens for a diverse set of claims.  Rather than
bemoaning the pressures of swelling dockets, the number of filings should be
understood as a tribute to a democratic concept of government officials—
judges—aspiring to deliberate fairly, to deal with individuals, and to demon-
strate in public that equality of treatment is the goal, albeit unevenly
achieved in practice.

Given their resources and visibility, the federal courts have a special role
to play.  Hundreds of congressional enactments during the last centuries
enable the federal courts to provide common ground for an eclectic set of
rights holders—from consumers to sailors to video purchasers to waste manu-
facturers to family members to discrimination claimants—authorized to
bring their arguments before judges empowered by and performing in front
of the public.

29 See Complaint—Class Action, Yarles v. Bunton, No. 3:16-cv-31 (M.D. La. Jan. 14,
2016); Hurrell-Harring v. State, 930 N.E.2d 217 (N.Y. 2010); see also Stipulation and Order
of Settlement, Hurrell-Harring v. New York, No. 8866-07 (N.Y. Oct. 21, 2014); State ex rel.
Mo. Pub. Def. Comm’n v. Waters, 370 S.W.3d 592 (Mo. 2012); State ex rel. Mo. Pub. Def.
Comm’n v. Pratte, 298 S.W.3d 870 (Mo. 2009).
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Adjudication can therefore be one source of social solidarity,30 provid-
ing a resource for those in conflicts as well as for third parties, constitution-
ally endowed with rights to observe and critique the exchanges and the
outcomes.31  On this account, the problem is not that too many are asking
for help but that the responses in federal courts are distractingly focused on
alternative dispute resolution that privatizes processes, diffuses disputes, and
reduces opportunities for the public to see the utility of what courts do.32

Moreover, congressional funding continues to go disproportionately to the
federal courts, dealing with a tiny fraction of litigation.  While in fiscal year
2016 the federal judiciary was offered a billion dollars for building court-
houses,33 the State Justice Institute received some five million federal dollars
to support grants for innovations in state courts.34

Yet, adjudication in both sets of courts is increasingly becoming a luxury
good, as the costs of lawyers and of litigation outstrip the wherewithal of most

30 I do not argue the role of adjudication to be either exclusive or necessarily
preferable to other modes of generating shared commitments.  One alternative is contract.
See Daniel Markovits, Arbitration’s Arbitrage: Social Solidarity at the Nexus of Adjudication and
Contract, 59 DEPAUL L. REV. 431 (2010).  As Markovits explained, both adjudication and
contract aim to “sustain stable integration in the face of the myriad competing aims” by
requiring “respectful recognition,” albeit while relying on different modes of doing so. Id.
at 469–70.  Markovits detailed the distinction between gap-filling work by arbitrators, id. at
479, and the regulatory obligations of judges deciding statutory claims, id. at 482–83.  He
argued therefore that statutory rights should not be located in arbitration because third-
party supervision was required. Id. at 482–88.

31 See generally Judith Resnik, Bring Back Bentham: “Open Courts,” “Terror Trials,” and
Public Sphere(s), 5 LAW & ETHICS HUM. RTS. 1 (2011); Judith Resnik, The Contingency of Open-
ness in Courts: Changing the Experiences and Logics of the Public’s Role in Court-Based ADR, 15
NEV. L.J. 1631 (2015); Jocelyn Simonson, The Criminal Court Audience in a Post-Trial World,
127 HARV. L. REV. 2173 (2014).

32 See Judith Resnik, Diffusing Disputes: The Public in the Private of Arbitration, the Private
in Courts, and the Erasure of Rights, 124 YALE L.J. 2804 (2015) [hereinafter Resnik, Diffusing
Disputes]; Judith Resnik, The Privatization of Process: Requiem for and Celebration of the Federal
Rules of Civil Procedure at 75, 162 U. PA. L. REV. 1793 (2014) [hereinafter Resnik, Privatiza-
tion of Process].

33 FY 2016 Funding Meets Judiciary Needs, ADMIN. OFFICE OF U.S. COURTS (Dec. 21,
2015), http://www.uscourts.gov/news/2015/12/21/fy-2016-funding-meets-judiciary-
needs.  Included was “$948 million to the General Services Administration, which is
expected to fund construction costs of the top eight courthouse construction projects on
the Judicial Conference’s courthouse priority plan, and partial funding for a ninth.”  As
one judge explained, “This is an unprecedented infusion of resources for new courthouse
construction.”  He continued,

Unsafe, overcrowded, and inefficiently designed courthouses threaten the ability
of courts to successfully carry out their Constitutional and statutory duties.  We
are enormously grateful to Congress for recognizing both the integrity of the
Judiciary’s planning process, as well as the central role the courthouse occupies in
assuring the public’s confidence in its justice system.

Id.
34 Consolidated Appropriations Act, 2016, H.R. 2029 div. B, tit. IV, 114th Cong. (2015)

(enacted as Pub. L. No. 114-113).
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disputants.  Responses need to underscore the interdependence both of
courts and Congress and therefore of adjudication and politics, producing
the amalgam of rights and resources, as well as the interdependence of fed-
eral and state systems, required to find paths to serve the diversity of claim-
ants now authorized to use the courts.

What results from this integrated narrative?  The federal courts canon
on which Daniel Meltzer centered his teaching needs to be rethought so as to
clarify how much state practices and doctrine drive federal constitutional law
and bear the brunt of its impact.  For example, the 1963 decision of Gideon v.
Wainwright should be read with an understanding of the role played by doz-
ens of states, funding indigent defense in the decade before.  Their initiatives
demonstrated the feasibility of providing counsel and therefore encouraged
the U.S. Supreme Court to declare a national Sixth Amendment right to
counsel.35  In the decades since, as prosecution rates soared, the challenges
and failures of state-level implementation were critical in the Court’s refusal,
in 2011, to require counsel in Turner v. Rogers before a civil contemnor could
be sent, at the behest of a private opponent, to jail for twelve months.36

Through this integrated narrative, the vulnerability of both court sys-
tems comes to the fore.  Daniel Meltzer understood the role that federal law
played in shaping legal identity; doing so seemed both obvious and relatively
easy.  In the twenty-first century, the challenges of sharing a sense of a “we,”
comprised of commitments to fair hearings and decisions anchored in facts,
appear daunting.  Many methods of linking Americans together are needed,
and one is through sharing their identity as legal rights holders, able to share
places called “the courts.”

To continue to shape a common heritage of responsible and responsive
law requires the federal judiciary to locate its work in supportive relationships
with both Congress and state courts.  The federal courts need to articulate
new agendas that not only adopt a posture of “hospitality” (for which Daniel
Meltzer called37) but also to become enabling courts by fashioning innovative
methods to facilitate and subsidize public participation from diverse seg-
ments of the body politic, bringing claims for and to justice.

II. NATIONAL NORMS, POLITICAL IDENTITY, AND FEDERAL INSTITUTIONS

A. Developing National Services from Marine Hospitals and Post Offices to
Federal Courts

  A brief historical overview is in order to underscore the work, ingenuity,
and political gumption that produced the common heritage that those of us,
coming of age in the latter part of the twentieth century, understood to form

35 372 U.S. 335 (1963); see also infra text accompanying notes 451–55.
36 564 U.S. 431 (2011).
37 See, e.g., Note, Standing to Assert Constitutional Jus Tertii, 88 HARV. L. REV. 423, 424

(1974) [hereinafter Meltzer, Standing].
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the core precepts of “the federal courts.”38  To do so requires a baseline,
provided by this photograph of the first major federal building erected in
Galveston, Texas, in 1861, soon after Texas became a state.

FIGURE 1: UNITED STATES CUSTOM HOUSE, GALVESTON, TEXAS, 1861

United States Custom House, Galveston, Supervising Architect: Ammi B. Young, 1861; converted for
use as a federal courthouse in 1917.

Image reproduced courtesy of the National Archives and Records Administration.

I came upon this image in a search for information about federal court-
house construction in the nineteenth century.  But, as the title indicates, the
building was instead a Custom House.  At the time, the U.S. government
owned about fifty buildings outside of Washington, D.C., and none of them
were courthouses.  The early building types were, instead, custom houses and
marine hospitals, sheltering national government services that, along with
the American Post Office Department, steamboat inspectors, and a variety of
local government activities, created a swath of public sector activities shaping
the nation.39

38 My discussion relates to Judith Resnik, Building the Federal Judiciary (Literally and
Legally): The Monuments of Chief Justices Taft, Warren, and Rehnquist, 87 IND. L.J. 823, 855
(2012) [hereinafter Resnik, Building the Federal Judiciary]; see also JUSTIN CROWE, BUILDING

THE JUDICIARY: LAW, COURTS, AND THE POLITICS OF CONSTITUTIONAL DEVELOPMENT (2012)
[hereinafter CROWE, BUILDING THE JUDICIARY]; THE ESSENTIAL FEDERAL COURTS HISTORY,
supra note 3.

39 See BRIAN BALOGH, A GOVERNMENT OUT OF SIGHT: THE MYSTERY OF NATIONAL

AUTHORITY IN NINETEENTH-CENTURY AMERICA (2009) [hereinafter BALOGH, A GOVERNMENT
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The most expansive early federal system was the post office.  Just as the
Constitution authorizes the creation of federal courts, it also authorizes Con-
gress to “establish Post Offices and post Roads.”40  Through the Post Office
Act of 1792 and many statutes thereafter, Congress expanded the system that
Benjamin Franklin had once headed.41

The nation-building function was plain; James Madison extolled the post
as a vehicle for uncensored and subsidized newspaper circulation that would
(he hoped) promote “public opinion.”42  The 1792 Post Office Act43 created
the system for the “conveyance of information” into “every part of the
Union.”44  An impressive infrastructure was thus put into place and, by 1828,
“the American postal system had almost twice as many offices as the postal
system in Great Britain and over five times as many offices as the postal sys-
tem in France.”45  By 1831, the Post Office Department employed some 8000
people, about three quarters of the federal government’s civilian workforce
at that time.46

OUT OF SIGHT]; JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION (2012)
[hereinafter MASHAW, ADMINISTRATIVE CONSTITUTION]; RICHARD R. JOHN, SPREADING THE

NEWS: THE AMERICAN POSTAL SYSTEM FROM FRANKLIN TO MORSE (1998) [hereinafter JOHN,
SPREADING THE NEWS].

40 U.S. CONST. art. II, § 8, cl. 7.
41 On debates about how to structure the postal system, see JOHN, SPREADING THE

NEWS, supra note 39, at 30–37.  John credited the Post Office Act of 1792 with shaping
“American postal policy in three major ways”: by admitting newspapers “into the mail on
unusually favorable terms” (and in turn facilitating the growth of the press); by prohibiting
surveillance and censorship; and by creating procedures enabling the “extraordinarily
rapid expansion of the postal network” from the seaboard into Appalachia. Id. at 31.

42 James Madison, Public Opinion, NATIONAL GAZETTE, Dec. 19, 1791, reprinted in 14
PAPERS OF JAMES MADISON (Robert Rutland & Thomas Mason eds., 1983).  Whether the
goal was to enable Habermasian-style discourse or to shape and thereby obtain popular
approval is a source of dispute. See, e.g., Alan Gibson, Veneration and Vigilance: James
Madison and Public Opinion, 1785–1800, 67 REV. POL. 5 (2005); Colleen A. Sheehan,
Madison v. Hamilton: The Battle over Republicanism and the Role of Public Opinion, 98 AM. POL.
SCI. REV. 405 (2004).

The postal service has not been free of all forms of state control.  Rather, “tampering”
with the mails is a federal crime, and mailing “obscene” matters became a crime in 1865,
expanded in 1873 under the Comstock Act. See 42 U.S.C. § 1341 (2012); Comstock Act,
ch. 258, 17 Stat. 598-99 (1873); Act of Mar. 3, 1865, ch. 89, § 16, 13 Stat. 507, 507; see also
Ron Nixon, Copy of Postal Service Audit Shows Extent of Mail Surveillance, N.Y. TIMES (Aug. 13,
2015), http://www.nytimes.com/2015/08/14/us/copy-of-postal-service-audit-shows-extent-
of-mail-surveillance.html.

43 An Act to Establish the Post-Office and Post Roads Within the United States, 2d
Congress, ch. 7, 1 Stat. 232 (1792).

44 See RICHARD R. JOHN, NETWORK NATION: INVENTING AMERICAN TELECOMMUNICA-

TIONS 19 (2010) [hereinafter JOHN, NETWORK NATION] (citing Julian P. Bretz, Some Aspects
of Postal Extension into the West, 5 AM. HIST. ASS’N ANN. REP. 145 (1909)).

45 JOHN, SPREADING THE NEWS, supra note 39, at 5.  The Postal System was self-sus-
taining until the 1830s, when it went into debt. See MASHAW, ADMINISTRATIVE CONSTITU-

TION, supra note 39, at 179–80.
46 BALOGH, A GOVERNMENT OUT OF SIGHT, supra note 39, at 220; see also JOHN, SPREAD-

ING THE NEWS, supra note 39.  At the time, payment came through commissions. BALOGH,
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“Access to courts” is a familiar phrase.  When reflecting on “our com-
mon heritage,” equal attention should be paid to access to the economy, to
interpersonal connections, and to national identity through federally subsi-
dized mail services.  A campaign for “cheap postage” produced the Post
Office Acts of 1845, 1851, and 185547 that also marked a shift in services from
requiring collection of fees on receipt to pre-paid stamped letters, which was
a practice borrowed from English reforms.48  As David Henkin recounted,
once prices for letters dropped and paper and stamps were readily available,
a culture of letter writing became part of ordinary people’s lives—forging
personal relationships across wide expanses as well as enabling information
sharing about economics and land management.49

Newspapers benefitted from rate cuts in 1851, and provisions were made
for free distribution within counties where they were published.  Bound
books were accepted for mailing in the same year.50  The post offices were,
famously, a conduit for abolitionists, even as the South sought to suppress
pamphleteering.51  The Civil War also provided the impetus for the “postal
money order,” a safe method of sending money home.52  Railway mail,
including sorting mail on moving trains, became common thereafter.53

In short, postal offices were commonplace long before federal court-
houses; U.S. mail services were everywhere but federal judges were not.  Sin-
gle-purpose, dedicated buildings were not needed for the lower federal
judiciary which, in the 1850s, included fewer than forty federal judges sitting

A GOVERNMENT OUT OF SIGHT, supra note 39, at 220; see generally NICHOLAS R. PARRILLO,
AGAINST THE PROFIT MOTIVE: THE SALARY REVOLUTION IN AMERICAN GOVERNMENT,
1780–1940 (2013).

47 JOHN, NETWORK NATION, supra note 44, at 15–20.  The 1855 Act amended the
existing legislation to require prepayment on “all letters passing through or in the mail of
the United States.”  Act of Mar. 3, 1855, ch. 173, 10 Stat. 641, 641–42.

48 See R.H. Coase, Rowland Hill and the Penny Post, 6 ECONOMICA 423 (1939); R.H.
Coase, The British Post Office and the Messenger Companies, 4 J.L & ECON. 12 (1961).  In the
United States, stamps were not required but were a “convenience,” and supplemented the
“Postmasters’ provisional[ ],” which were in use in various localities.  ARTHUR E. SUMMER-

FIELD, U.S. MAIL: THE STORY OF THE UNITED STATES POSTAL SERVICE 62 (1960).  In 1855,
prepayment by stamps became obligatory. Id. at 63.

49 DAVID M. HENKIN, THE POSTAL AGE: THE EMERGENCE OF MODERN COMMUNICATION IN

NINETEENTH-CENTURY AMERICA (2006).
50 SUMMERFIELD, supra note 48, at 64–65.  He credited Nathan K. Hall, the Postmaster

General in the Fillmore Administration, with these innovations.  Summerfield also com-
plained that as a consequence, in the 1950s, “the average piece of second-class mail pays
roughly a fifth of the cost of delivering it.” Id.

51 HENKIN, supra note 49, at 24–25; JOHN, SPREADING THE NEWS, supra note 39, at
257–283.

52 SUMMERFIELD, supra note 48, at 79.
53 See JOHN, SPREADING THE NEWS, supra note 39, at 75–76.  The costs, controversies,

and conflicts over routes and politics are found in materials in 2 THE AMERICAN POSTAL

NETWORK, 1792–1914 (Richard R. John, ed. 2012). See, e.g., B.B. Meeker, Overland Mail
Route from Lake Superior to Puget’s Sound, in 2 JOHN, THE AMERICAN POSTAL NETWORK, supra,
at 103; Issac Hinckley, Postal Cars or No Postal Cars? A Question to be Settled by the Action or
Inaction of Congress (1874), in 2 JOHN, THE AMERICAN POSTAL NETWORK, supra, at 289.
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in the then-thirty-seven district courts around the country.  California, for
example, had two federal judges after its admission as a state in 1850.54

None of the judges had a courthouse “of their own” (to borrow from Virginia
Woolf).  Federal judges either used rooms in buildings such as the Custom
House in Galveston55 or relied on  space provided in state courts or other
facilities.  Indeed, the word “courthouse” was hardly mentioned in congres-
sional materials addressing the authorization for federal buildings in the
pre–Civil War era.

The expansion of the federal government, both before and after the
Civil War, produced the changes that shaped “the federal courts” as we have
come to know them.  In 1852, the Treasury Department created a unit called
the Office of the Supervising Architect and centralized decisionmaking about
federal buildings.56  Soon thereafter, government records included specific
calls for courthouse construction.57  After a hiatus because of the Civil War,
the Northern victory sparked new efforts to impose and demonstrate federal
authority.  Thus, two creatures of the 1789 Congress, the lower federal courts
and the Treasury Department, came into closer contact because Congress
repeatedly turned to the federal courts as instruments of federal norm
enforcement.

As is familiar, in 1867, Congress gave federal courts authority to hear
habeas corpus petitions from individuals held in state custody.58  In 1871,
Congress authorized federal courts to hear cases alleging deprivations of civil
rights59 and, in 1875, Congress gave the federal courts what has come to be
known as “general federal question jurisdiction” to hear claims (if the

54 See Chronological History of Authorized Judgeships—District Courts, ADMIN. OFFICE OF THE

U.S. COURTS, [hereinafter Chronological History of Authorized Judgeships in the U.S. District
Courts], http://www.uscourts.gov/judges-judgeships/authorized-judgeships/chronological
-history-authorized-judgeships-district-courts (last visited May 19, 2016).

55 See, e.g., Act of Mar. 3, 1851, ch. 32, 9 Stat. 598, 609 (appropriating funds for a
custom house in Savannah, Georgia to be used for “furniture and fixtures for the accom-
modation of the officers of the revenue, as also for the post-office, and United States
courts”).  Thanks are due to Marin Levy, now a law professor at Duke, for her innovative
research as a law student that taught me so much about early federal building programs.

56 No statutory authority supported the Secretary of Treasury when he first created the
Office of the Supervising Architect, but legislation in the 1860s and thereafter made men-
tion of the job. DARRELL HEVENOR SMITH, INST. FOR GOV’T RESEARCH, THE OFFICE OF THE

SUPERVISING ARCHITECT OF THE TREASURY: ITS HISTORY, ACTIVITIES, AND ORGANIZATION 6–7
(1923).  For example, the Act of Mar. 14, 1864, ch. 30, § 6, 13 Stat. 22, 27, provided for
“one superintending architect, one assistant architect,” several clerks, and a messenger.

57 In 1855, the Secretary of Interior and Postmaster General called for “sites for court
houses and post offices” in Philadelphia, New York, and Boston. S. EXEC. DOC. NO. 33-30
(1855).  The decision by Congress to create an office of the Supervising Architect was both
evidence of the development of federal bureaucracy and (as Max Weber has taught us) an
example of how once in place, a bureaucracy generates agendas for its own growth.

58 Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385, 385.

59 Act of Apr. 20, 1871, ch. 22, § 1, 17 Stat. 13, 13.
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amount in controversy sufficed) alleging a violation of rights arising under
federal law.60

Implementation came in part through better organization of federal law-
yers.  In 1870, Congress created the Department of Justice to add both
resources to and a measure of control over a dispersed system.  The Justice
Department replaced the Interior Secretary by gaining “supervisory powers
. . . over the accounts of the district attorneys, marshals, clerks, and other
officers of the courts of the United States.”61

Another technique to instantiate federal authority was construction,
which gave the federal government a material presence in local communities.
“Between 1866 and 1897 . . . the federal government built nearly three hun-
dred new buildings throughout the Union.”62  The 1892 U.S. Post Office and
Court house built in Denver, Colorado, depicted in Figure 2, is one example
of the combination buildings that became commonplace.63

FIGURE 2: UNITED STATES POST OFFICE AND COURT HOUSE,
DENVER, COLORADO, 1892

United States Post Office (United States Post Office and Court House), Denver,
Colorado. Supervising Architects: Mifflin E. Bell and Will A Freret, 1892.
Photographer: Wm. Henry Jackson.

Image reproduced courtesy of the Denver Public Library, Western History
Collection, WH-1573.

60 Act of Mar. 3, 1875, ch. 137, § 1, 18 Stat. 470, 470.
61 Act of June 22, 1870, ch. 150, § 15, 16 Stat. 162, 164.  Crowe termed the post–Civil

War era the judiciary’s decades of empowerment. See CROWE, BUILDING THE JUDICIARY,
supra note 38, at 132–70.

62 LOIS CRAIG, THE FEDERAL PRESENCE: ARCHITECTURE, POLITICS, AND SYMBOLS IN

UNITED STATES GOVERNMENT BUILDING 163 (1978).
63 Note that the Denver Public Library catalogued the photograph in Figure 2 as a
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The joining of post offices and courts meant that individuals had firsthand
experiences of the utility of the national government as a service provider.

While investments in federal building in major hubs such as Denver
made sense,64 courthouse construction was not always tied to need.  Appro-
priations for buildings rewarded loyal congressmen by giving their constitu-
ents “federal presents,” as one commentator put it.65  For example,
“Memphis received a courthouse even though no federal courts were held
there,”66 and needs-assessment surveys were not authorized until decades
later, in 1926.67  The U.S. Supreme Court garnered its first independent
building in 1935, as depicted in a photo taken in that year.

FIGURE 3: UNITED STATES SUPREME COURT, WASHINGTON, D.C., 1935

United States Supreme Court, Washington, D.C. Architect: Cass Gilbert, 1935.
Archival image from 1935 reproduced courtesy of the National Archives and Records Administration.

“Post Office”; the title “Post Office and Court House” comes from the Federal Judicial
Center’s archive of federal courthouses, which is a resource for all interested in the federal
courts’ history. Historic Federal Courthouses, FED. JUDICIAL CTR., http://www.fjc.gov/history/
courthouses.nsf/getcourthouse?OpenAgent&chid=9574402A6E0FFDF28525718B0055BA
41 (last visited May 19, 2016).

64 The volume of mail as well as of litigation prompted the replacement of this build-
ing with a huge marble structure, running a full block in 1916—now known as the Byron
White Courthouse and housing the Tenth Circuit.  Discussion of that facility can be found
in Resnik, Building the Federal Judiciary, supra note 38, at 855.

65 THOMAS J. SCHLERETH, VICTORIAN AMERICA: TRANSFORMATIONS IN EVERYDAY LIFE,
1876–1915, at 76 (Richard Balkin ed., 1991).

66 CRAIG, supra note 62, at 163.
67 Id.
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Whenever I look at the Court’s early photographs, I am struck by the
dissonance between its façade and that era’s architectural styles (Art Deco
moving towards Modernism) that were then in vogue.  The goal of this Greek
Revival building was to convey the impression that it had always been there.68

In short, whether in Denver or Memphis or Washington, the monumen-
tal edifices that housed the federal courts were built out of a mix of eco-
nomic interests in nationalizing the economy, political efforts to enforce
federal norms, pork barrel earmarks, and successful lobbying by lawyers,
judges, and architects who were themselves forming national professional
groups between the 1880s and the 1920s.  It was this confluence that enabled
the federal courts to become sources of our common narratives.

B. Hospitable Courts: Meltzer’s Analysis of a Common Heritage of Constitutional
Rights and Remedies

  By the time that Daniel Meltzer began in the 1970s to write about the
federal courts, the people laying claim to rights of entry were diverse.
Between the Court’s landmark civil rights cases and congressional legislation,
the federal courts had become venues for individuals alleging discrimination
based on race, ethnicity, gender, and age; laborers advancing Fair Labor
Standards claims; social security recipients seeking benefits; consumers claim-
ing violations of fair credit obligations and federal securities regulations; pris-
oners protesting conditions of confinement or alleging unconstitutional
convictions; railroad workers seeking compensation for injuries; and environ-
mentalists aiming to preserve wildernesses.  Access for some of these claim-
ants was facilitated by federal funding for the Legal Services Corporation,
attorney fee-shifting, and procedural rules authorizing class actions and
other forms of aggregation.

Meltzer’s scholarship, spanning the decades from 1974 through 2013,
focused on the doctrine produced by the federal judiciary as it elaborated its
role in responding to this array of claimants.  Beginning with Daniel Melt-
zer’s unsigned 1974 Harvard Law Review note on third-party standing,69 one
finds the scholar who we (students of the federal courts) know well, aiming
to build coherent theories out of a patchwork of cases.  What Meltzer argued
for, repeatedly, was a judicial posture of hospitality toward rights-seekers.  He
urged courts to adopt a flexible, pragmatic approach to fashioning workable,
if limited, remedies.

The issue that Meltzer addressed in 1974 when he was still in law school
was the authority of individuals to raise or defend claims by referencing legal
rights of third parties.  A then-current example was whether a white land-
owner could defend a damage action for breach of a covenant not to sell

68 See generally Paul Spencer Byrad, Representing American Justice: The United States
Supreme Court, in CASS GILBERT, LIFE AND WORK: ARCHITECT OF THE PUBLIC DOMAIN 272
(Barbara S. Christen & Steven Flanders eds., 2001); see also Judith Resnik & Dennis Curtis,
Inventing Democratic Courts: A New and Iconic Supreme Court, 38 J. SUP. CT. HIST. 207 (2013).

69 Meltzer, Standing, supra note 37.
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land to blacks by asserting that such an agreement violated the equal protec-
tion rights of the black purchaser; the Court permitted the vendor to do so.70

Meltzer’s point was that the Court’s responses to such third-party inter-
ests (a presumption against, plus exceptions) were grounded in whether a
specific litigant would prevail on the merits rather than in a general theory of
why Article III ought to be read to enable federal judges to hear such argu-
ments, win or lose.71  Meltzer argued that as long as individuals were them-
selves injured, the Court ought to “adopt a rule considerably more hospitable
to the assertion” by such “dutyholder-claimants”72 of interests of those
beyond their own so as to ensure protection for the “constitutional rights of
third parties.”73

More than a decade later, in 1988, Meltzer returned to the topic of rem-
edies; the context was the “chilly” reception of the Burger Court to cases
involving police misconduct.74  Meltzer distinguished between criminal
defendants’ allegations of police misbehavior in support of individual argu-
ments to quash indictments or exclude evidence (“defensive” claims), and
plaintiffs’ affirmative (what he termed “offensive”) efforts to obtain structural
relief in cases like City of Los Angeles v. Lyons and Rizzo v. Goode.75  Meltzer
puzzled about why the Court was then relatively more receptive to defensive
remedies than to offensive ones.76

Meltzer counseled judges to be open to “offensive,” injunctive remedies
because they would be predicated on systemic information beyond an indi-
vidual instance of police misbehavior.  Moreover, such structural relief was
important because “large public bureaucracies” could threaten “a greatly
expanded list of individual rights,” not directed at “identifiable individuals
but at the public at large.”77

For example, he reminded readers that in Rizzo v. Goode, the district
court–level injunction dismantled by the Supreme Court had called on the
police department to develop “new complaint procedures designed to mini-
mize recurrence of fourth amendment violations.”78  Meltzer argued that
judges, “drawing upon deep traditions in our legal culture,”79 had a special

70 Barrows v. Jackson, 346 U.S. 249 (1953) (discussed in Meltzer, Standing, supra note
37, at 425–26).  Meltzer distinguished his concern from discussions of statutory over-
breadth, in which litigants argue that, although their speech may not be protected, the
speech of others should be.  Meltzer, Standing, supra note 37, at 438–39.

71 Meltzer, Standing, supra note 37, at 427–28.
72 Id. at 434–43 & n.96.
73 Id. at 423.
74 Daniel J. Meltzer, Deterring Constitutional Violations by Law Enforcement Officials: Plain-

tiffs and Defendants as Private Attorneys General, 88 COLUM. L. REV. 247, 250 (1988) [hereinaf-
ter Meltzer, Deterring Constitutional Violations].

75 Id. at 250.
76 Id. at 327–28.
77 Id. at 328.
78 Id. at 289.
79 Id. at 288.
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competence to shape such “deterrent remedies.”80  Meltzer also disagreed
with the Court’s holding in City of Los Angeles v. Lyons that Mr. Lyons, who
survived a police chokehold, could not seek injunctive relief because he
could not show that he would again be a victim of the Los Angeles Police
Department chokehold policy.81  Meltzer argued that such hurdles of stand-
ing could be overcome, in part through congressional direction82 authoriz-
ing class actions to be brought by “plaintiffs who lack injury in fact”83 but
who could serve as private attorneys general.

The need for an expansion of the strictures on standing came from the
importance of the rights that were at stake and that were at risk.  Thus, Melt-
zer called for courts to be open to private enforcement of rights through a
careful contextual approach that, as he put it, “resist[s] wholesale exclusion
of particular remedial techniques.”84

More generally, Meltzer thought that the idea of either a judicial or a
legislative monopoly on remedies was misguided.85  Repeatedly, he discussed
the “incompleteness” of legislative enactments.  Yet, in lieu of seeing such
gaps as failures of bargaining,86 Meltzer thought that Congress could not,
and ought not to try to, resolve all issues ex ante.  Rather than aspiring for
Congress to craft “all-complete statutory codes,”87 Meltzer posited that lacu-
nae were necessary and useful facets of legislation.  As problems emerged,
the judiciary could shape appropriate rules, extrapolating from statutes.

80 Id. at 287.
81 See City of Los Angeles v. Lyons, 461 U.S. 95 (1983); see also Meltzer, Deterring Consti-

tutional Violations, supra note 74, at 309–12.
82 Meltzer, Deterring Constitutional Violations, supra note 74, at 309–12.
83 Id. at 312.  The examples included the Fair Housing Act. See id. at 313 n.374 (citing

Trafficante v. Metro. Life Ins., 409 U.S. 205, 212 (1972) (White, J., concurring)).  Meltzer
also noted that “[o]n the other hand . . . the Court has at times said that article III imposes
a uniform requirement that the plaintiff have suffered distinct and palpable injury, which
cannot be avoided merely because Congress has authorized the suit.” Id. at 313 (citing
Havens Realty Corp. v. Coleman, 455 U.S. 363, 372 (1982); Gladstone Realtors v. Vill. of
Bellwood, 441 U.S. 91, 100 (1979)).

84 Id. at 252.  It is hard not to read these articles with the current array of policing
tragedies in mind.  With the hindsight of the New York City “stop and frisk” litigation, and
the shootings and deaths—Michael Brown, Freddie Gray, and so many others—the ques-
tion is whether, if federal courts had been permitted to lend help in the 1970s and 1980s,
fewer harms would have occurred.

85 Id. at 299–300.
86 Meltzer did not favor a checklist for Congress, as the Federal Courts Study Commit-

tee had proposed.  Daniel J. Meltzer, The Supreme Court’s Judicial Passivity, 2002 SUP. CT.
REV. 343, 395–97 [hereinafter Meltzer, The Supreme Court’s Judicial Passivity].

87 Id. at 396 (quoting D’Oench, Duhme & Co. v. FDIC, 315 U.S. 447, 469–70 (1942)
(Jackson, J., concurring)).

The question of gaps has been addressed more recently by Sean Farhang.  Based on
an analysis of more than 200 statutes, Farhang found that Congress provided greater speci-
ficity and direction when authorizing enforcement of statutory rights in courts than when
relying on administrative implementation.  Sean Farhang, Legislating for Litigation in the
Age of Statute 19–34 (2015) (unpublished manuscript) (on file with author).
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As the Supreme Court’s jurisprudence became increasingly insistent on
not doing so, Meltzer saw such doctrinal developments as “threats to the
effectiveness of congressional legislation,”88 and “a significant departure
from historic norms.”89  Far afield from Jeremy Bentham’s hostility to the
common law and his preference for codification, Meltzer’s work reflected
ideas associated with the Legal Process School, extolling the institutional
competencies and interdependencies of the courts and Congress.

Meltzer’s commitment to judicially honed remedies can be found in sev-
eral articles, including work on retroactivity and legal novelty, which he co-
authored with Richard Fallon.90  They argued that questions about what new
laws applied to cases already decided were best understood as part of the law
of remedies.91  Writing in 1991, they voiced concern about doctrines
expanding sovereign and official immunity, which could undercut “effective
redress to individual victims of constitutional violations.”92  The need to
“keep government within the bounds of law” required more constitutional
remedies than existed.93

Meltzer also thought that federal courts could make special remedial
contributions because they were national institutions.  He saw the need to
streamline transaction costs in large-scale litigation and argued that federal
judges could do so through the creation of “a single set of uniform federal
choice of law rules, binding in the state as well as the federal courts.”94  For
him, federal courts were an underutilized resource for complex diversity
cases because, as a “neutral arbiter,”95 the federal judiciary could harmonize
different legal rules and thereby lessen the challenges of litigation involving
large scale, multinational actors.96

Meltzer’s concerns grew as his measured approach diverged more and
more from that of the Court, which continued shutting down avenues of
relief.  (As Professor Tara Grove reported, Meltzer told his students that his
Federal Courts class might well have been called “999 ways to kick a case out
of federal court.”97)  In 1996, Meltzer wrote an essay for the Supreme Court
Review and focused on Seminole Tribe of Florida v. Florida, which held that Con-
gress could not rely on the Commerce Clause to authorize Indian Tribes to

88 Meltzer, The Supreme Court’s Judicial Passivity, supra note 86, at 410.
89 Id. at 389.
90 See Richard H. Fallon, Jr. & Daniel J. Meltzer, New Law, Non-Retroactivity, and Consti-

tutional Remedies, 104 HARV. L. REV. 1731 (1991) [hereinafter Fallon & Meltzer, New Law].
91 Id. at 1736.
92 Id. at 1736–37; see also Kit Kinports, The Supreme Court’s Quiet Expansion of Qualified

Immunity, 100 MINN. L. REV. HEADNOTES 62 (2016).
93 Fallon & Meltzer, New Law, supra note 90, at 1736–37.
94 Meltzer, The Judiciary’s Bicentennial, supra note 1, at 438.
95 Id. at 439.
96 Id. at 438–40.
97 Email from Tara Leigh Grove, Professor of Law, William & Mary Law School, to

author (Jan. 16, 2016) (on file with author).
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bring lawsuits directly against states.98  Objecting, Meltzer discussed the need
for “retrospective state government liability.”99  He noted that, given the
instability (analytically and in terms of the close vote) of sovereign immunity
doctrine, Seminole Tribe might prove to be a “quixotic” decision, a “gesture in
the direction of a diffuse conception of state sovereignty that in the end will
not be generally enforced by the Court.”100

Yet in 1999, in Alden v. Maine, the Court concluded that its interpreta-
tion of state sovereign immunity precluded state probation officers from pur-
suing claims of violations of the Fair Labor Standards Act in state court.101

Meltzer bemoaned the inconsistency of the Alden Court’s discussion about
the legitimacy of federal regulation while making unavailable major mecha-
nisms of enforcement.102  He criticized the Court for undervaluing the
importance of “organizational liability for damages”103 and for overvaluing
the federal government’s role in bringing enforcement actions.  As Meltzer
reported, private lawsuits then outnumbered government lawsuits “by a ratio
of roughly ten to one,” providing evidence of the “considerable costs to hold-
ing private enforcement unconstitutional.”104

A few years later, Meltzer was heartened (as was Richard Fallon) by the
Court’s rulings involving detention at Guantánamo Bay.105  They praised the
embrace of what they described as a “Common Law Model” that recognized
the “broad rights” of American citizens not caught on battlefields to obtain
adjudication in regular courts.106 Boumediene v. Bush followed, and again
Meltzer underscored the significance of the constitutional remedy guaran-
teed by Article I’s injunction that, absent domestic insurrection or invasion,
the writ of habeas corpus could not be suspended.107

98 517 U.S. 44, 47 (1996); Daniel J. Meltzer, The Seminole Decision and State Sovereign
Immunity, 1996 SUP. CT. REV. 1 [hereinafter Meltzer, The Seminole Decision].

99 Meltzer, The Seminole Decision, supra note 98, at 47–60.
100 Id. at 65.
101 Alden v. Maine, 527 U.S. 706, 711–12 (1999).
102 See Daniel J. Meltzer, State Sovereign Immunity: Five Authors in Search of a Theory, 75

NOTRE DAME L. REV. 1011, 1026–28 (2000) [hereinafter Meltzer, Sovereign Immunity: Five
Authors]. Meltzer’s discussion of the role played by “dignity” in the development of immu-
nity doctrine, see id. at 1038–47, piqued my interest, and the result was the essay I co-
authored with Julie Suk. See Judith Resnik & Julie Chi-hye Suk, Adding Insult to Injury:
Questioning the Role of Dignity in Conceptions of Sovereignty, 55 STAN. L. REV. 1921 (2003).
103 Meltzer, Sovereign Immunity: Five Authors, supra note 102, at 1016.
104 Id. at 1022–23.
105 See generally Richard H. Fallon, Jr. & Daniel J. Meltzer, Habeas Corpus Jurisdiction,

Substantive Rights, and the War on Terror, 120 HARV. L. REV. 2029 (2007) [hereinafter Fallon
& Meltzer, Habeas Corpus Jurisdiction]; Richard H. Fallon, Jr., The Supreme Court, Habeas
Corpus, and the War on Terror: An Essay on Law and Political Science, 110 COLUM. L. REV. 352
(2010).
106 Fallon & Meltzer, Habeas Corpus Jurisdiction, supra note 105, at 2111–12.
107 Daniel J. Meltzer, Habeas Corpus, Suspension, and Guantánamo: The Boumediene Deci-

sion, 2008 SUP. CT. REV. 1; see also Daniel J. Meltzer, The Story of Ex parte McCardle: The
Power of Congress to Limit the Supreme Court’s Appellate Jurisdiction, in FEDERAL COURTS STORIES

57 (Vicki C. Jackson & Judith Resnik eds., 2010) [hereinafter Meltzer, Ex Parte McCardle].
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As this symposium’s essays in honor of Meltzer reflect,108 the federal
courts that he admired and so brilliantly understood produced a complex
thicket of doctrine and practices.  Meltzer sought rules that respected the
authority of both Congress and the states while providing avenues for the
articulation of new rights and remedies, responsive to individual violations of
constitutional rights and to what he saw as the threats posed by “large public
bureaucracies” whose practices put the “public at large” at risk.109  Time and
again, Meltzer’s signatures were sympathetic readings of everyone’s
problems, be they victims of police misconduct; congressional staffers trying
to craft language that inevitably needed judges to provide purposive interpre-
tations to achieve statutory ends;110 or judges “straining under caseloads that
have increased far more quickly” than the number of judgeships.111

Meltzer’s vision of a vital role for the federal courts was predicated on
respect for individuals, for institutional actors, and for the needs of the judi-
ciary itself.  He aimed to generate legal doctrines that protected constitu-
tional principles through avenues to judicial review while recognizing the risk
of overuse of both rights and remedies.  The common intellectual tradition
that Meltzer not only inherited but also built was shaped by Marbury v.
Madison, insisting on the important role that judges played in naming legal
violations even when, pace Marbury, they could not provide remedies.112

Meltzer’s was a quest for principles, for responsible limits, and for identifying
when particular remedies were “constitutionally required.”113  And, as others
have noted,114 Meltzer’s optimism shines through.

C. Investing in and Democratizing the Federal Courts

  The twentieth-century intellectual tradition that Meltzer admired was not
inevitable but a product of social and political will that entailed intense con-
flicts.  The rights-to-remedies ideology has deep roots, embedded in state
constitutions’ clauses115 and embraced in the early nineteenth century in

108 Richard H. Fallon, Jr., On Viewing the Courts as Junior Partners of Congress in Statutory
Interpretation Cases: An Essay Celebrating the Scholarship of Daniel J. Metlzer, 91 NOTRE DAME L.
REV. 1743 (2016) [hereinafter Fallon, On Viewing the Courts as Junior Partners]; Henry Paul
Monaghan, An Essay in Honor of Daniel Meltzer: A Cause of Action, Anyone?: Federal Equity and
the Preemption of State Law, 91 NOTRE DAME L. REV. 1807 (2016) [hereinafter Monaghan, An
Essay in Honor of Daniel Meltzer].
109 Meltzer, Deterring Constitutional Violations, supra note 74, at 328.
110 Daniel J. Meltzer, Preemption and Textualism, 112 MICH. L. REV. 1, 15 (2013) [herein-

after Meltzer, Preemption and Textualism].
111 Meltzer, The Judiciary’s Bicentennial, supra note 1, at 431–31.
112 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (discussed in Fallon & Meltzer,

New Law, supra note 90, at 1778–80).
113 Meltzer, Congress, Courts, and Constitutional Remedies, supra note 23.
114 Fallon, On Viewing the Courts as Junior Partners, supra note 108.
115 Examples come from ALA. CONST. art. I, § 14 (1819) (“All courts shall be open, and

every person, for an injury done him in his lands, goods, person, or reputation, shall have
remedy by due course of law, and right and justice administered, without sale, denial, or
delay.”), and CONN. CONST. art. I, § 12 (1818) (“All courts shall be open, and every person,
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Marbury v. Madison.  Yet the scope of rights-holding and of rights-holders was
constrained in both state and federal courts.  When the U.S. Supreme Court
opened the doors to the first courtroom of its own in 1935, the now-familiar
words “Equal Justice Under Law” adorned the entry to its front door.  But
that “equal justice” did not have the referent that it has today.

Courts were not then havens for all persons in the United States.
Rather, federal law famously created and tolerated profound inequalities, as
discrimination based on race, sex, gender, and much else was licit.  One way
to make this point is to consider a large mural, called Justice as Protector and
Avenger, installed in 1938 behind a judge’s bench in a courtroom in Aiken,
South Carolina.

FIGURE 4: JUSTICE AS PROTECTOR AND AVENGER

Justice as Protector and Avenger, Stefan Hirsch, 1938, Charles E. Simons, Jr. Federal Courthouse, Aiken,
South Carolina.

Image reproduced courtesy of the Fine Arts Collection, United States General Services Administration.

The work was commissioned as part of the federal government’s Works
Progress Administration (WPA), supporting new buildings and artworks
around the country.  The central female figure references the Renaissance
Virtue Justice,116 inflected by the artist’s appreciation for twentieth-century
Mexican muralists.  As this WPA artist explained, his “figure of ‘Justice’”

for an injury done to him in his person, property or reputation, shall have remedy by due
course of law, and right and justice administered without sale, denial or delay.”). See gener-
ally Judith Resnik, Constitutional Entitlements to and in Courts: Remedial Rights in an Age of
Egalitarianism: The Childress Lecture, 56 ST. LOUIS. L.J. 917 (2012).
116 See generally JUDITH RESNIK & DENNIS CURTIS, REPRESENTING JUSTICE: INVENTION, CON-

TROVERSY, AND RIGHTS IN CITY-STATES AND DEMOCRATIC COURTROOMS 1–61 (2011).
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was “without any of the customary . . . symbolic representations (scale,
sword, book . . .).”117  Rather, the only “allegory” that he had permitted
himself was “to use the red, white and blue [of the United States flag] for
her garments.”118

What did others see?  A local newspaper objected to the “barefooted
mulatto woman wearing bright-hued clothing.”119  The federal judge in
whose courtroom the mural was displayed called it a monstrosity, a “profa-
nation of the otherwise perfection” of the courthouse, and wanted it
removed.120  The artist both protested and offered to repaint; he explained
that he was “anxious to obliterate this ‘blemish,’ because [he] had certainly
intended nothing of the sort.”121  A proposed compromise, to “lighten” Jus-
tice’s skin color, never took place because of the press coverage about what
had become a national controversy; the National Association for the
Advancement of Colored People and artists objected to the condemnation
and to the alteration of the art.  The denouement was to cover the mural
with a tan velvet curtain, seen at the edges of the photograph.

In 1938, a picture of a seemingly dark-skinned woman could not pass,
uncontested, into the deserving ranks of images that qualified to represent
“Justice.”  The draped wall echoed the limited responses of law for, in that
era, people labeled “mulattos” also did not have much protection in courts.
Thus, even as the U.S. Supreme Court’s 1935 building advertised the words
“Equal Justice Under Law” above its front steps, the import that we take
from it today—our common heritage—comes from decades after, as the
Court insisted on equality in 1954 in Brown v. Board of Education,122 in 1971
in Reed v. Reed,123 and in 2015 in Obergefell v. Hodges.124  In the wake of
these doctrinal commitments to equality for all persons, the phrase “Equal
Justice Under Law” has become one of the Court’s taglines.  And, although
that exact phrase appears nowhere in the U.S. Constitution, since it
appeared on the courthouse, it has been quoted in hundreds of opinions.

Daniel Meltzer understood both the importance of such doctrine and its
dependence on what he termed the “machinery of jurisdiction and reme-
dies that can transform rights proclaimed on paper into practical protec-

117 Letter from Stefan Hirsch to Forbes Watson, Advisor to the Section of Painting &
Sculpture of the Treasury Department (May 18, 1938) (on file with GSA Archives, Public
Building Services, Fine Arts Collection, 477, Stefan Hirsch).
118 Id.
119 See MARLENE PARK & GERALD E. MARKOWITZ, DEMOCRATIC VISTAS: POST OFFICES AND

PUBLIC ART IN THE NEW DEAL 61 (1984).
120 Matthew Brody, Controversy Shadows Mural, AUGUSTA CHRON. (Ga.) (Aug. 26, 2001),

http://chronicle.augusta.com/stories/2001/08/26/met_321475.shtml#.Vvcxc8ddJEc.
121 Letter from Stefan Hirsch to Edward B. Rowan, Superintendent of the Section of

Painting & Sculpture (Oct. 7, 1938) (on file with GSA Archives, Public Building Services,
Fine Arts Collection 477, Stefan Hirsch).
122 347 U.S. 483 (1954).
123 404 U.S. 71 (1971).
124 135 S. Ct. 2584 (2015).
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tions.”125  Indeed, in his view, the on-the-ground work of that machinery
was what posed the “central problems for constitutional law.”126

One piece of the fabrication—the filing of a lawsuit—is often taken for
granted.  Given that the contemporary literature is awash with the rhetoric
of an overuse of courts (the litigation “explosion” and the “litigious” soci-
ety127), it is useful to remember that the federal courts were once relatively
lonely venues, looking for cases.128  Moreover, in light of the intellectual
space that “the federal courts” have come to occupy, the numbers of filings
at the beginning of the twentieth century seem surprisingly small.

FIGURE 5: CIVIL AND CRIMINAL FILINGS IN THE UNITED STATES DISTRICT
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125 Meltzer, Congress, Courts, and Constitutional Remedies, supra note 23, at 2537.
126 Id.
127 See generally Marc Galanter, An Oil Strike in Hell: Contemporary Legends About the Civil

Justice System, 40 ARIZ. L. REV. 717 (1998); Elizabeth G. Thornburg, Judicial Hellholes, Law-
suit Climates and Bad Social Science: Lessons from West Virginia, 110 W. VA. L. REV. 1097 (2008).
128 For details of the small number of cases filed in the early years of the federal courts,

see THE ESSENTIAL FEDERAL COURTS HISTORY, supra note 3, at 13–105.  Indeed, when a
district judge opened business in Richmond, Virginia in 1789, there was “no business” and
he closed the session. Id. at 61.  In the years between 1817 and 1819, federal district courts
in New York and Pennsylvania had caseloads ranging from 21 to 134 pending cases a year.
Id. at 97.

The number of filings picked up after the Civil War; in Southern states, civil litigants
turned to federal court for debt relief, and the federal government filed criminal cases
seeking to get fees paid. Id. at 67.  Thus, “white southerners gained the aid of the federal
courts” through the Bankruptcy Act of 1867. Id. at 176.  Northern federal courts likewise
had a large increase in filings, with “a whopping 1229 cases” filed in Massachusetts in 1866.
Id.



\\jciprod01\productn\N\NDL\91-5\NDL505.txt unknown Seq: 26 16-SEP-16 13:32

1856 notre dame law review [vol. 91:5

Figure 5, Civil and Criminal Filings in the United States District Courts: 1901,
1950, 2001, outlines the docket growth during that hundred-year span.  At
the beginning of the twentieth century, fewer than 30,000 cases were filed
around the United States, and many more of them were criminal than civil.
By the end of the twentieth century, more than 300,000 cases were filed
annually, and many more were civil as compared to criminal.129

Of course, the number of cases is but one metric, and the mix and their
relative “weight” in terms of the amount of work entailed are important fac-
tors relating to the need for additional judges.130  Figure 6, Article III

FIGURE 6: ARTICLE III AUTHORIZED JUDGESHIPS: 1901, 1950, 2001
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129 Data for Figure 5 are derived from multiple sources.  Data for 2001 are from ADMIN.
OFFICE OF THE U.S. COURTS, JUDICIAL CASELOAD STATISTICS: MARCH 31, 2001 tbls.C & D
(2001).  Data for 1950 are from David S. Clark, Adjudication to Administration: A Statistical
Analysis of Federal District Courts in the Twentieth Century, 55 S. CAL. L. REV. 65, 126 tbl.14
(1981) (citing ADMIN. OFFICE OF THE U.S. COURTS, ANNUAL REPORT OF THE DIRECTOR OF

THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS (1950)).  Data for 1901 are
from id. at 103 tbl.6 (citing 1 AM. LAW INST., A STUDY OF THE BUSINESS OF THE FEDERAL

COURTS 107 (1934); 2 AM. LAW INST., A STUDY OF THE BUSINESS OF THE FEDERAL COURTS 111
(1934)) and are estimated.  Numbers do not include bankruptcy filings.  During the 26
years from 1960 to 1986, civil filings “grew 398%.”  Moore, The Federal Civil Caseload, supra
note 24, at 1178.
130 For example, Richard Posner disaggregated filings between 1981 and 1996 by the

kinds of cases.  See RICHARD POSNER, FEDERAL COURTS: CHALLENGE AND REFORM 60–61,
tbl.3.2 (1996) [hereinafter POSNER, FEDERAL COURTS 1996].  He attempted to identify
other measures of workload in the lower courts. Id. at 65–79.  For arguments that, given
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Authorized Judgeships: 1901, 1950, 2001, details that the number of life-tenured
judgeships rose from about 100 in 1901 to more than 850 in 2001.131

A full account of appointments, including both the early and the more
recent history, is depicted in Authorized Life-Tenured Lower Court Federal Judge-
ships, 1789-2015.132  As Figure 7 details, between 1995 and 2015, new judge-
ships rose by 28, from 824 in 1995 to 852 in 2015.133

FIGURE 7: AUTHORIZED LIFE-TENURED LOWER COURT FEDERAL JUDGESHIPS:
1789–2015
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the addition of magistrate judge positions and greater reliance on senior status judges,
overall judicial workload has not increased, see Moore, The Federal Civil Caseload, supra note
24, at 1187, and infra text accompanying notes 160–80.
131 Data for Figure 6 are drawn from ADMIN. OFFICE OF THE U.S. COURTS, JUDGES AND

JUDGESHIPS: AUTHORIZED JUDGESHIPS (2012), http://www.uscourts.gov/uscourts/Judge-
sJudgeships/docs/all-judgeships.pdf; see also ADMIN. OFFICE OF THE U.S. COURTS, CHRONO-

LOGICAL HISTORY OF AUTHORIZED JUDGESHIPS IN U.S. DISTRICT COURTS, http://
www.uscourts.gov/uscourts/JudgesJudgeships/docs/history-district-judgeships.pdf.
132 Between 1950 and 2000, Congress added 578 life tenured judgeships, 46 of which

were temporary.  Between 1986 and 2014, Congress added 17.2% of district court judge-
ships that exist today. See Moore, The Federal Civil Caseload, supra note 24, at 1187–88.  The
authorized lower court life-tenured federal judgeships increased from 824 in 1995 to 852
in 2016.  Congress authorized 37 new judgeships in total during this time: 31 permanent
district court judgeships and six temporary district court judgeships.  But because nine
temporary judgeships lapsed or were made permanent during, the net total increase was
twenty-eight.  There were no new courts of appeals judgeships (either permanent or tem-
porary) during this time.
133 Data for Figure 7 are derived from the Administrative Office of the U.S. Courts’

“Chronological History of Authorized Judgeships” for the Courts of Appeals and the District
Courts. See Chronological History of Authorized Judgeships—Courts of Appeals, ADMIN. OFFICE OF

THE U.S. COURTS (Feb. 23, 2016), http://www.uscourts.gov/judges-judgeships/authorized-
judgeships/chronological-history-authorized-judgeships-courts-appeals; Chronological His-
tory of Authorized Judgeships—District Courts, ADMIN. OFFICE OF THE U.S. COURTS (Feb. 23,
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Meltzer’s attention to the “machinery” included an appreciation of the
need for both public and private enforcement of rights.134  As noted, Con-
gress repeatedly paved the way to the federal courts for an array of claimants.
Further, with the Certiorari Act of 1925, Congress turned control over the
docket to the Supreme Court by giving it discretion to pick its cases.135  The
Court has since cut its caseload dramatically.  The Court is thus unique
among government institutions because it can regularly perform its own com-
petency, by which I mean that it can take and decide whatever number of
cases it wants to, within a term, and publicly be seen as remarkably
efficacious.

Moreover, William Howard Taft’s commitment to the federal rules pro-
ject, which came to fruition (as did the Supreme Court building) after his
death, linked federal judges across the country by giving them a structure for
daily practices via the shorthand of “the Rules.”136  The sociological import
of the Rules cannot be understated, as they shape (and have reshaped)
expectations of what constitutes “the judicial” role.137  Promulgating rules,
coupled with the chartering in 1939 of the Administrative Office of the U.S.
Courts and of the Federal Judicial Center in 1966, enabled the federal judici-
ary to gain autonomy from the Department of Justice, albeit not from the
General Services Administration (GSA), which, since 1949, is the landlord for
most federal buildings.  Through the congressional license to have internal
administrators, the judiciary gained the capacity to function as a third

2016), http://www.uscourts.gov/judges-judgeships/authorized-judgeships/chronological-
history-authorized-judgeships-district-courts; see also Authorized Judgeships, ADMIN. OFFICE OF

THE U.S. COURTS, (Feb. 26, 2016) http://www.uscourts.gov/judges-judgeships/authorized-
judgeships.  During those years, Congress added thirty-seven new judgeships, all at the dis-
trict court level; because a few slots were “temporary” and lapsed, the net increase was
twenty-eight.
134 Meltzer, Sovereign Immunity: Five Authors, supra note 102, at 1053 n.177.
135 See Edward A. Hartnett, Questioning Certiorari: Some Reflections Seventy-Five Years After

the Judges’ Bill, 100 COLUM. L. REV. 1643, 1644 (2000).
136 A recent illustration comes from Chief Justice Roberts’s year-end State of the Judici-

ary report, which centered on rule changes on discovery and the loss of the forms.  For
discussion of the rule revisions and objections to some, see Brooke D. Coleman, Abrogation
Magic: The Rules Enabling Act Process, Civil Rule 84, and the Forms, 15 NEV. L.J. 1093 (2015),
and Letter from Brooke D. Coleman to the Comm. on Rules of Practice & Procedure of
the Judicial Conference of the U.S. Advisory Comm. on Civil Rules (Feb. 7, 2014), http://
www.lfcj.com/uploads/3/8/0/5/38050985/frcp_seattle_university_school_of_law._brooke
_coleman_2.7.14.pdf. See also generally Stephen B. Burbank & Sean Farhang, Federal Court
Rulemaking and Litigation Reform: An Institutional Approach, 15 NEV. L.J. 1559 (2015) [herein-
after Burbank & Farhang, Federal Court Rulemaking]; Letter from Stephen Burbank, David
Berger, Professor for the Admin. of Justice, Univ. of Pa. School of Law, to the Comm. on
Rules of Practice & Procedure (Feb. 10, 2014), http://www.aceds.org/wp-content/
uploads/2014/05/Stephen-Burbank-Comments-to-Committee-on-Rules-of-Practice-and-
Procedure.doc.
137 See Resnik, Privatization of Process, supra note 32.
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branch, collecting its own data, running education programs for judges,
budgeting, and making its annual case to Congress.138

We who sit in law schools are very much a part of the transformation of
the federal courts into a platform for public education.  After 1938, law
school classes on Pleadings and Remedies were replaced by Civil Procedure
courses, centered on the Federal Rules.  Under the tutelage of Harry Schul-
man, Wilbur Katz, Herbert Medina, Felix Frankfurter, Henry Hart, and Her-
bert Wechsler, the canon of “the federal courts” came into being, and
students were schooled in what the casebook authors insisted was not “sim-
ply” procedure but a new body of jurisprudence, called the law of federal
courts.139

Thereafter, both Congress and the civil rights social movement enlisted
federal judges in service of their equality efforts.  The ascendency in the
1960s of the federal courts in popular imagination is easily reflected in the
phrase “don’t make a federal case out of it,” which gained currency in that
decade.140

138 See generally THE HISTORY OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES

COURTS (Cathy A. McCarthy & Tara Treacy eds., 2000).
139 Richard H. Fallon, Jr., Reflections on the Hart and Wechsler Paradigm, 47 VAND. L. REV.

953, 961 n.37 (1994) (quoting Mary Brigid McManamon, Felix Frankfurter: The Architect of
“Our Federalism”, 27 GA. L. REV. 697, 779–70 (1993)); see also Akhil Reed Amar, Law Story,
102 HARV. L. REV. 688 (1989) (reviewing Paul M. Bator, Daniel J. Meltzer, Paul J. Mishkin
& David L. Shapiro, HART AND WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM

(1988)); Judith Resnik, Dependent Sovereigns: Indian Tribes, States, and the Federal Courts, 56 U.
CHI. L. REV. 671, 681–87 (1989).
140 See ERIC PARTRIDGE, A DICTIONARY OF CATCH PHRASES 52 (1977) (defining the

phrase to mean, colloquially, “Don’t exaggerate the importance of something! Don’t exag-
gerate the seriousness of my action—e.g., of a mistaken judgment: US: since c. 1950”); see
also HAROLD WENTWORTH & STUART BERG FLEXNER, DICTIONARY OF AMERICAN SLANG 179
(1975) (citing use in 1957 and similarly defining the phrase as “[t]o overemphasize the
importance of something”).

An account going back further is provided in the book Law Talk, co-authored by Fred
Shapiro, James E. Clapp, Elizabeth G. Thornburg, and Marc Galanter (2011).  They identi-
fied a 1936 short story, printed in the Chicago Daily Tribune, in which a young “Colorado
cowboy” named Barton runs off to Chicago with the even younger daughter of a sheep-
herder.  When the local sheriff uncovers the runaways’ whereabouts, he notifies the Chi-
cago police and adds: “Please arrest and hold these parties, as the girl’s folks are about
crazy.  If there is no law to hold Barton on we’ll make a federal case of it.” JAMES E. CLAPP,
ELIZABETH G. THORNBURG, MARC GALANTER & FRED SHAPIRO, LAW TALK 161 (2011) (citing
Police Break in on Romance of the Range, CHI. DAILY TRIB., May 22, 1936, at 1).  Thereafter, the
comedian Jimmy Durante used the phrase in a radio comedy skit in 1944 and used it
thereafter.  The researchers attribute the negative inferences to an exchange on Milton
Berle’s Texaco Star Theater in 1949. Id. at 163.  Thanks are due to Yale Law Librarian
Fred Shapiro for this research.

In terms of use in law, a review of data-based decisions indicates that the phrase was
first used in opinions in the 1960s.  For example, a Florida judge explained that a “person
who suffers a major upset over a minor grievance is admonished not to ‘make a federal
case out of it.’”  Reynolds v. State, 224 So. 2d 769, 769 (Fla. Dist. Ct. App. 1969) (uphold-
ing a prisoner’s claim of access to Florida post-conviction remedies to review convictions
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Fast forward to the 1980s and the chief justiceship of William Rehnquist,
a person not always seen by Federal Courts scholars to be a cheerleader for
the federal courts.  Yet, while he was guiding the Court toward a conservative
jurisprudence insistent on state authority, Chief Justice Rehnquist was also an
institution builder.  Working with Ralph Meacham, the Director of the
Administrative Office of the U.S. Courts (AO), and judges from the Judicial
Conference whom Rehnquist selected for its Executive Committee, Rehn-
quist obtained new resources for the federal judiciary.  In 1971, the federal
judiciary received $145 million; by 2005, its budget was $5.7 billion dollars,
rising from under one tenth to two tenths of one percent of the federal
budget; during that time period, staff positions rose from about 15,000 to
32,000.141

Buildings are again a way to make the results vivid.  During the 1960s
and 1970s, federal judges had talked about their needs for space in terms of
“furnishings.”142  By the 1990s, judges aspired to retain serious architects to
design signature courthouse buildings.  Intersecting with federal government
interest in “excellence in architecture,” the Rehnquist Administration
obtained what one newspaper called the “largest public-buildings construc-
tion campaign since the New Deal: a 10-year, $10 billion effort to build more
than 50 new Federal courthouses and significantly alter or add to more than
60 others.”143  The federal judiciary thereby had the “fastest growth in square
footage” of any sector under the aegis of the GSA, and between 1996 and
2006, the space dedicated to the federal courts also doubled.144

The “bailouts” and “stimulus” packages of the last decade may make
those numbers seem small, but the sums devoted specifically to federal courts
outstripped those provided to other federal agencies under the GSA.  A sum-
mary is again provided by way of a photograph, a sampling of United States
Courthouse Buildings and Renovations, finished from 1998 to 2002.  Shown
here are buildings (designed by architects such as Harry Cobb, Thom Mayne,

obtained allegedly in violation of Gideon v. Wainwright).  Westlaw and Lexis databases of
cases from both before and after 1944 include 79 cases employing the phrase, 63 from the
federal courts and 16 from the state courts. See also Frederick Bernays Wienter, Wanna
Make a Federal Case Out of It?, 48 A.B.A. J. 59 (1962) (speculating on the origins of the
phrase).
141 Russell R. Wheeler, Chief Justice Rehnquist as Third Branch Leader, 89 JUDICATURE 116,

120 (2005).
142 See, e.g., AO ANN. REP. 113 (1975); see also JUDICIAL CONFERENCE REPORT 65 (Sept.

1961) (detailing needs for “the cost of purchasing furniture and furnishings for judges’
chambers and courtrooms”); AO ANN. REP. 197 (1961) (noting needs for “items of furni-
ture, carpeting, draperies, etc., out of the regular appropriation designated for this pur-
pose” to upgrade when items “had become antiquated”).
143 Randy Gragg, Monuments to a Crime-Fearing Age, N.Y. TIMES MAG., May 28, 1995, at

36.
144 The Future of the Federal Courthouse Construction Program: Results of a Gov’t Accountability

Office Study on the Judiciary’s Rental Obligations: Hearing Before the Subcomm. on Econ. Dev., Pub.
Bldgs. and Emergency Mgmt. of the H. Comm. on Transp. and Infrastructure, 109th Cong. 269
(2006) (statement of David L. Winstead, Comm’r Pub. Bldgs. Serv., U.S. Gen. Servs.
Admin.).
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and Richard Meier) in Boston, New York, Florida, Washington, D.C., Vir-
ginia, Nebraska, Texas, and Oregon.

FIGURE 8: UNITED STATES COURTHOUSE CONSTRUCTION AND RENOVATION: A
SAMPLING, 1998–2002

Top (left to right): John Joseph Moakley United States Courthouse (Boston, Massachusetts); Alfonse
D’Amato United States Courthouse (Central Islip, New York); United States Courthouse (Tallahas-
see, Florida). Middle: Wayne Lyman Morse United States Courthouse (Eugene, Oregon); William B.
Bryant United States Courthouse Annex (Washington, D.C.); Wilkie D. Ferguson Jr. United States
Courthouse (Miami, Florida). Bottom: United States Courthouse (Corpus Christi, Texas); Roman L.
Hruska United States Courthouse (Omaha, Nebraska); Spottswood W. Robinson III and Robert R.
Merhige Jr. Federal Courthouse (Richmond, Virginia).  Photographers: Taylor Lednum, Thomas
Grooms, and Frank Ooms.

Images reproduced courtesy of the Design Excellence Program, General Services Administration, 2016.

What I have just painted is a picture of the federal courts as a growth
industry, with public and private funds coming into the federal judiciary,
which became popular icons of government as well as pillars of American
legal education.  Hence, our “common intellectual heritage” for much of
the twentieth century was that federal courts were central public (and archi-
tecturally distinguished) institutions, to be supported even when intense


