CONTINGENCY AND CONTESTATION IN
CHRISTIANITY AND LIBERALISM

Michael P. Moreland*

What is the relationship of Christianity to liberalism? Answers in-
clude: Liberalism is a product of the moral legacy of Christianity, such
as the dignity of individual human persons, equality, rights, perhaps
even some forms of democratic institutionalism. Or liberalism is a hos-
tile reaction against Christianity by way of an autonomous individual-
ism set against divinely ordained creatureliness and dependence, de-
mocracy against authority, egalitarianism against hierarchy. Or liber-
alism is in a modus vivendi relationship with Christianity and vice versa.
Or perhaps there is something true about each of these answers.

Critiques of liberalism in law and politics come in waves. The lib-
eral-communitarian debate of the 1980s marked by Robert Bellah’s
Habits of the Heart! Alasdair Maclntyre’s After Virtue,?> and Michael
Walzer’s Spheres of Justice® has given way to the current spate of anti- or
postliberalism in Patrick Deneen’s Why Liberalism Failed* and the writ-
ings of Adrian Vermeule.® Some of these critiques of liberalism have
been expressly anchored in Christian or other theological perspectives
and some in a more secular vein. Debates about liberalism have an
ineliminable theological dimension, as noted by Ronald Beiner. “Itis
hard to appreciate the full contours of the [liberal-communitarian]
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debate,” Beiner writes, “without being aware of the degree to which it
involves a Jewish-Catholic challenge to the ‘Protestantism’ of contem-
porary Kantianism (even if some of the spearheads of this Kantian re-
vival are themselves non-Protestant).”® Such critiques of liberalism
capture an intellectual and cultural mood. Butsuch debates about lib-
eralism and Christianity have infrequently occurred within legal schol-
arship as such, so it is especially valuable that the Notre Dame Law Review
has convened this Symposium of such prominent scholars to shed light
on some legal dimensions of these debates.

The essays in this Symposium engage in recurring sets of issues,
and here I wish to highlight four of them: (1) the relationship between
liberalism and theological traditions; (2) the historically contingent
and contested accounts of how liberalism and Christianity have devel-
oped over centuries in a relationship that has varied from conciliatory
to hostile and what implications that account has for the history of
ideas; (3) debates in legal scholarship that are illuminated by posing
broader questions about liberalism, Christianity, and constitutional-
ism, and in particular the relationship of liberalism to different social
forms, including religious institutions; and (4) the renewed interest in
the relationship between liberalism and Christianity in light of a new
generation of critics of liberalism, whether Catholic integralists or
other types of anti-liberalism, and the question—posed forcefully at
the end of Steven Smith’s paper—of if not liberalism, then what else??

Several of the essays offer a welcome engagement with particular
theological traditions. Much of the discussion of religion in political
theory and in law deals in abstractions, treating religion as a black box
of more or less obscure and unreasonable beliefs. Some of that ab-
straction about religion in law is well-founded in a reluctance by courts,
for example, when adjudicating religious free exercise claims to en-
gage in scrutiny of religious belief. Even if that reluctance leads to a
theologically dissatisfying category of “religion,” judges (at least in
American constitutional law) are in a poor position to do any more.
The essays in this Symposium, however, consider theological concepts
such as eschatology, sin, providence, and redemption and thereby of-
fer a corrective to such abstract regard for religion generically.

The essays that do offer such an engagement with theology vary in
their ecclesial perspectives and in the range of questions opened up by
their foray into theological terrain. Kathleen Brady’s essay uses mod-
ern Catholic social thought to offer a criticism of Catholic integralism,
though much remains to be said about how to read the various sources
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in Catholic political thought.® In Brady’s essay, we see an example of
how those sources can be read in liberal or conservative ways. One
reading emphasizes the “dynamic” (in Brady’s term) evolution of
Catholic social doctrine in the twentieth century to embrace liberal de-
mocracy and the pluralism of modernity with a concomitant commit-
ment to religious freedom in the Second Vatican Council’s Declara-
tion on Religious Freedom, Dignitatis Humanae. A competing reading
of those sources, though, emphasizes the steady commitment of the
Catholic social tradition to the authority of the Church and a suspi-
cion—most prominent in the nineteenth century and in the wake of
the French Revolution, but still present in modern Catholicism—of
forms of liberalism that are hostile to Catholicism’s claims about hu-
man persons and communities.!”

To take just one theme in that discussion, a significant aspect of
the current debates about liberalism and Christianity is how best to
understand the common good. Indeed, Adrian Vermeule’s most
prominent contribution to the current debate is a book entitled Com-
mon Good Constitutionalism.!! So also Patrick Deneen’s critique of liber-
alism invokes common good-related considerations about commu-
nity, family, religion, and economics.!? Brady’s essay responds by of-
fering a more liberal understanding of the common good based in
modern Catholic social teaching, an understanding that places more
emphasis on how the common good can be squared with democracy,
human rights, pluralism, a free market economy, and religious neu-
trality.!® So also Melissa Moschella’s essay draws on Catholic social
thought and the so-called “new natural law” account of the political
common good and subsidiarity to argue both for a commitment to a
limited state (defending something close, although I think not identi-
cal, to the limited constitutional state of liberalism) and for the rights
of parents to direct the upbringing of their children.!*

The essay by Brandon Paradise and Fr. Sergey Trostyanskiy ex-
pands the range of ecclesial perspectives to include Orthodox
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Christianity.!® Paradise and Trostyanskiy helpfully call attention to the
implicit eschatological claims of liberalism in some forms and show
how that vision is similar in some respects and quite distinct in others
from Orthodoxy.!S In addition to the 2007 collection of essays on Or-
thodox Christianity edited by John Witte and Frank Alexander,!” one
hopes that Paradise and Trostyanskiy’s contribution to this Symposium
will encourage further work at the intersection of Orthodoxy and legal
scholarship. In particular, a deeply contested issue beyond the rela-
tionship of liberalism to Orthodoxy that Paradise and Trostyanskiy’s
essay opens up to is the relationship among nationalism, liberalism,
and Orthodox Christianity across different settings in which Orthodox
Christians are a significant percentage of the population and those set-
tings (such as the United States) where Orthodox Christians are a
small minority.!®

Several of the essays show how debates in contemporary legal
scholarship in law and religion or other fields can be enriched and
informed by considering broader questions about liberalism. Amy
Sepinwall’s essay on complicity and compelled speech claims,' Nathan
Chapman’s essay on constitutional rights,? and Melissa Moschella’s es-
say on parental rights?! all take up current constitutional disputes.
These essays also prompt a set of questions about liberalism and differ-
ent constitutional forms. Modern liberalism manifested itself in polit-
ical forms that were often individualistic based in self-determination
and autonomy: rights, equality, freedom of thought, religious free-
dom, and later a right to vote.?? But modern liberty is also about insti-
tutional limits on the state, as we see with some early uses of liberty that
were primarily institutional, such as liberty of the church, liberty of
Parliament, and the liberty of the university.?*

Nathan Chapman persuasively argues that however much we
might imagine that legal discourse and constitutional interpretation
proceed through secular forms, there is an abiding American civil
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religion that also informs such topics.?* In his example, the “moral
destiny” of America to achieve ever-increasing forms of justice, equal-
ity, and liberty shaped a good deal of the mid- to late-twentieth century
expansion of constitutional rights.?* Based on a moral reading of the
Declaration of Independence and the Constitution, the Warren Court
(and particularly Justice Brennan, who made the argument for such a
moral reading most extensively) issued landmark decisions on racial
equality (most importantly Brown v. Board of Education®*) and incorpo-
rated the provisions of the Bill of Rights against the states.?’” In Chap-
man'’s telling, this effort went beyond mere constitutional adjudication
to a set of claims that were based in Liberal Protestantism’s sense of
moral urgency and idealism.?

A question that Chapman’s essay suggests is how many other such
examples of his eschatological civil religion we might find in other pe-
riods of American history and the ways it has played out in such famil-
iar examples as Abraham Lincoln’s Second Inaugural Message.?
Alexis de Tocqueville famously observed that in the Americans there
was a love of the spirit of liberty and the spirit of religion.** Chapman’s
provocative argument in this Symposium invites us to ponder the
sources of those twin loves and the legal implications that flow from
them. One also wonders how secularizing trends will shape the next
generation of constitutional discourse. Chapman notes earlier ver-
sions of this secular civil religion (in the writings of John Dewey, for
example) 3! but the sharp decline in affiliation to the Mainline
Protestant churches has already had profound implications for the
shape of American religion and politics.?> Chapman’s essay prompts
us to ask about the implications of that shift for American constitu-
tional law as well.®

Amy Sepinwall’s essay on complicity claims grapples with funda-
mental questions about why such claims are sometimes successful and
why claims based on forced payment or subsidies are especially
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strong.®** On this question, there are resources in Christian theology,
such as the rich tradition in Catholic moral theology exploring the
metes and bounds of cooperation.®* In that tradition, cooperation is
broadly divided between formal cooperation, in which an agent shares
in the intention of some wrongdoing, and material cooperation, in
which an agent (merely) provides assistance (financial or otherwise)
to a wrongdoer.** Formal cooperation—precisely because it shares in
the aim of bringing about some evil—is always morally impermissible,
while material cooperation may be tolerable where the assistance to
wrongdoing is remote.*” Much of the discussion about cooperation in
Catholic moral theology seeks to parse when material cooperation is
sufficiently remote that one may be absolved of wrongdoing and when
itis too proximate or direct.?® Justice Alito’s opinion in Burwell v. Hobby
Lobby cited to works on cooperation in support of the claim by the own-
ers of Hobby Lobby that paying for health insurance that subsidized
the costs of methods of contraception to which they had sincere objec-
tions sufficiently implicated them in the wrongdoing.*® One way of
taking the argument in Sepinwall’s essay further would be to explore
to what extent the literature on cooperation maps onto complicity or
compelled speech claims.

Andrew Koppelman'’s essay is an extended rejoinder to the post-
liberals, particularly Patrick Deneen.* In Koppelman’s telling,
Deneen misunderstands liberalism as a matter of history, politics, and
economics. Koppelman prefers an account of liberalism that is more
historically contingent, based, as he puts it borrowing from Edmund
Fawcett, in political practice more than in political theory.*! He also
draws on the writings of Catholics sympathetic to liberalism—notably
Michael Novak—to make a case for liberalism even from within Cathol-
icism.*? Here, as already noted about Kathleen Brady’s argument
against Catholic integralism, one suspects that the antiliberals will not
be persuaded, for much of their argument is directed against the views
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of Novak (or John Courtney Murray or Richard John Neuhaus)* that
liberalism and Catholicism can be so readily reconciled.**
Koppelman’s essay prompts further questions or observations
about intellectual history and the relationship of liberalism to moral
formation. In the discussion in some of the papers of how liberalism
came about and how that genealogical story is set within, against, or
alongside Christianity, it strikes me that there are potential extremes
(into which none of the authors fall, I should add) of what we might
term materialism and idealism in intellectual history and in the rela-
tion of theory to practice and history to philosophy. Some of the chal-
lenge in writing clearly and persuasively about such topics is the sheer
diffusion of different academic disciplines and expertise in play. The
danger with an overly material story is to render ideas merely epiphe-
nomenal, while the real “facts” to consider are economic or other cul-
tural and political forces. The danger with idealism, by contrast, is to
treat the classical sources of liberalism as if they were texts that fell out
of the sky, a revolutionary injection of new ideas about consent and
authority by, say, Thomas Hobbes or John Locke that were unrelated
or peripheral to the political and social life of seventeenth-century
England. Koppelman’s engagement with Deneen puts these issues be-
fore the reader and encourages us to perceive rightly (using a quote
from Iris Murdoch on that point) the reality around us, but here liber-
als such as Koppelman and antiliberals such as Deneen will once again
have sharp disagreements about just what that reality tells us.*
Furthermore, it seems to me that a challenge for Koppelman’s ac-
count is the ready assertion of freely choosing agents who, thanks to
the blessings of liberalism, can decide about matters of family, sexual-
ity, religion, and much else without the encumbrances of political or
religious authority. But to that view the critics of liberalism might ask
whether the political and cultural forces necessary for the fostering of
such agents will inevitably undermine traditional forms of community,
including religious communities. For example, the argument by the
Old Order Amish in Wisconsin v. Yoder against a Wisconsin mandatory-
schooling law was that compliance with that requirement would jeop-
ardize the ability of the Amish to sustain the type of community that
their religion required.* The Court agreed with their argument in an
opinion that made much of the particular characteristics of the
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Amish,” but there has been a long line of liberal discomfort (begin-
ning with Justice Douglas’s lone dissent) about the holding in Yoder
and wishing to cabin its implications for religious and family author-
ity.#* Here, Melissa Moschella’s contribution about parental rights
seems a necessary complement to Koppelman’s valorization of auton-
omous and free-choosing individuals.*

Paul Billingham’s essay provides a rich account of how one might
approach the relationship of liberalism and Christianity not by way of
abstract considerations about each term but rather by way of two con-
crete examples to fill out what is meant by offering “accessible” rea-
sons.’ Moving past the now-somewhatsterile debate about “public
reason” launched primarily by publication of John Rawls’s Political Lib-
eralism, Billingham seeks to show how both secular and religious par-
ticipants in the public square could engage in persuasion and argu-
ment.’! His examples of euthanasia and usury combine moral argu-
ments that are distinctively theological as well as arguments that are
accessible to those outside of a religious tradition.? Such use of par-
ticular examples is a worthy corrective to the tendency to argue at a
high level of political theorizing in discussing the relationship between
liberalism and Christianity. A question for another day is how paradig-
matic the examples Billingham uses are. There is also the often-noted
phenomenon of deep political division in many contemporary liberal
democracies, a divisiveness that may be leading ever more to failures
of the ability of citizens to persuade one another through public argu-
ment but instead through the assertion of brute power.>® As Alasdair
Maclntyre argued over forty years ago, the shrillness of much of mod-
ern political debate is a product of the incommensurable premises that
participants bring to such debate.** Billingham’s confidence that there
can be on contested issues a mutual respect and tolerance across dif-
ferent ideological and religious divides is admirably hopeful, though
one worries if unrealistically so0.%

Finally, Steven Smith’s essay poses most sharply the question that,
if liberalism and Christianity are in fact in opposition or if liberalism
has in some sense failed, then what?>® But before he gets to that

47 E.g., id. at 222, 224-26, 234.

48  See, e.g., id. at 241-49 (Douglas, J., dissenting in part).

49  See supra text accompanying note 15.

50  Paul Billingham, Religious Political Arguments, Accessibility, and Democratic Delibera-
tion, 98 NOTRE DAME L. REV. 1595, 1600 (2023).

51  Seeid. at 1597.

52  Seeid. at 1604-17.

53 See, e.g., MACINTYRE, supra note 2, at 244-55.

54 Seeid.

55 Seeid. at 252.

56  See Smith, supra note 7, at 1518-22.



2()23] RESPONSE: CONTINGENCY AND CONTESTATION 1729

question, Smith’s essay—like much of his earlier work in such books as
The Disenchantment of Secular Discourse;>” The Rise and Decline of American
Religious Freedom;>® Pagans and Christians in the City; and Fiction, Lies,
and the Authority of Law’*—combines a genealogical account of a set of
contemporary political and legal forms with a critical suspicion of con-
ventional wisdom about them.®! Smith helpfully distinguishes liberal-
ism from modernity and then notes the harmonies, divergences, and
conflicts between Christianity and liberalism.5?

In his discussion of divergences, Smith suggests an irenic way of
understanding competing understandings of the church. From the
perspective of liberalism, churches are a voluntary association of be-
lievers alongside any other such social form of association.®® For many
religious believers, however, their commitments to a particular reli-
gious community are not on a par with, say, joining a book club and
are instead a response to a call from God and an experience of radical
conversion (although in fairness, the likely view even among religious
believers in contemporary America is that membership in a church or
other religious community is primarily a matter of voluntary choice).
But Smith writes that notwithstanding this divergent understanding of
the church, Christians need not find the liberal view “objectionable or
unavailable for Christian use.”6*

But Smith’s essay and my response to the Symposium end with the
looming question of what the alternatives are to liberalism if it has
failed or is finally irreconcilable with Christianity.®® The answers to that
question surveyed by Smith (medieval Christendom, for example) all
seem implausible.®® And here I return again to the significance of his-
torical contingency and practice for understanding the relationship
between liberalism and Christianity. As argued by Charles Taylor in
Sources of the Self'” and A Secular Age,*® Christianity set the stage for lib-
eralism and modernity, and liberalism and modernity are a dialectical
response to Christianity amid which we are still living.
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