BATTLEGROUNDS FOR BANNED BOOKS:
THE FIRST AMENDMENT AND
PUBLIC SCHOOL LIBRARIES

Jensen Rehn*

When students started remote learning in the spring of 2020, new
developments in digital teaching techniques entered homes and apart-
ments across the United States. Even as children increasingly rely on
technology for turning in assignments and attending virtual classes,
some of the most contentious conversations at school board meetings
in the past two years have related to teaching tools that have existed
for centuries—books. Stereotypes of public school libraries as bastions
of peaceful silence and calm order have shattered as public school li-
brary collections become powerful political symbols in communities
across the country. Beyond calls to remove or reconsider books, mem-
bers of some school boards have called for more drastic measures.
Members of the Spotsylvania School Board in Virginia said “they would
like to see the removed books burned.” Comments from some board
members look like dialogue more appropriate for a dystopian novel
than a school board meeting: “‘I think we should throw those books in
afire,” [one representative] said, and [another representative] said he
want[ed] to ‘see the books before we burn them so we can identify
within our community that we are eradicating this bad stuff.””? These
comments earned political points. After his book burning diatribe,
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one representative got promoted to Chairman of the Spotsylvania
School Board.?

Unfortunately, the spectacle in Spotsylvania was not an isolated
incident. Similar situations have occurred with increasing frequency
throughout the United States. The Office of Intellectual Freedom of
the American Library Association (ALA) studies efforts to ban books
and “[flrom June 1, 2021, to September 30, 2021, [the ALA] ...
tracked 155 unique censorship incidents, and provided direct support
and consultation in 120 of those cases.”* Anecdotally, the director of
the Office of Intellectual Freedom could not “recall a time when [the
ALA] had multiple challenges coming in on a daily basis.”® This trou-
bling trend exists beyond anecdotes. In December of 2021, the ALA
released statements noting how “[t]here were more censorship at-
tempts reported to ALA in the last three months [of 2021] than in all
of 2020.”¢ Banning attempts in 2022 will likely surpass the 2021 num-
bers, as Unite Against Book Bans tracked “1,651 unique titles targeted
between January 1-August 31, 2022.”7 Although certain stories receive
disproportionate amounts of attention, challenges are increasing
across the country. Challenges to books have happened on state and
local levels in thirty-two states® which are spread throughout the
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country and include Iowa,’ Florida,'” Oklahoma,"! Texas,'”? and
Wisconsin.!* No state seems safe from potential public school library
controversies.

As attempts to ban books increase throughout the United States,
people on various sides of the debate use legal words and phrases to
support their arguments. Academics and attorneys should recognize
“ban,” “remove,” and “challenge” as synonymous terms that refer to
what happens when parents ask school boards to take books off public
school library shelves. Using all these terms reflects common use of
the words and aligns with definitions from the ALA. After establishing
a common vocabulary, courts should consider banned-book cases
through a First Amendment free speech framework rather than a pa-
rental rights framework. Public school libraries exist as entities distinct
from public libraries or public school classrooms. Therefore, book-
ban cases require different analysis than required school curriculum
cases. Removing books differs from affirmatively requiring libraries to
obtain books. Once school districts identify books as educationally ap-
propriate for public school libraries, subsequent challenges need a le-
gitimate basis.

To determine where to draw the legitimacy line, federal courts
should primarily rely upon the plurality opinion in Board of Education
v. Pico,'* which addressed removing books from a public school library.
Since Picohas holes, lower courts should draw upon other First Amend-
ment precedents, too. For example, West Virginia State Board of Educa-
tion v. Barnette'® will help lower courts ensure that public school librar-
ies do not create a single orthodox national narrative. Similarly, Brown
v. Entertainment Merchants Ass’n'® provides precedent for not infringing
upon the First Amendment rights of children whose parents approve
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of them engaging with controversial forms of media. Expanding be-
yond Pico would create more stability for students and librarians in
public schools across the country.

Throughout the United States, conversations about removing
books from school libraries have prompted political action from par-
ents who hold a variety of viewpoints. Within the past year, many
pushes to ban books have come from advocacy groups rather than in-
dividual parents.!” Requests to remove books often begin when some-
one expresses concerns about specific passages or themes contained in
books.!® For example, a Tennessee chapter of “Moms for Liberty”
composed a list of books it found objectionable and presented that list
to both the local school board and the Tennessee Department of Edu-
cation.! Parent groups have also assembled to oppose book bans. Ad-
vocacy against banning books occurs on both a national and local level,
too. One group called the “Book Ban Busters” put together an inter-
active map with color-coded pins identifying locations with permanent
bans, temporary bans, requested bans, and busted bans.?’ Not all pro-
tests to book bans come from national organizations. Grassroots
groups of parents also assemble when books get banned. Texas was a
hot spot for book bans throughout 2021.2! Not all Texan parents sup-
ported these efforts. Round Rock Black Parents Association advocates
in several spheres,? and the group has been a driving force behind
petitions to keep books in Texas public school libraries and on reading
lists.?* With the potential for people to take issue with books for a va-
riety of reasons, libraries could eventually end up with sparse shelves.
To demonstrate this potential abyss, one editorial noted: “You don’t
like Upton Sinclair’s ‘The Jungle,” the 115-year-old novel about the
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horrors of the Chicago meat-packing industry? Well, I don’t like ‘The
Fountainhead,” Ayn Rand’s paean to rugged, stubborn individual-
ism.”?* Before long, book bans to gain political points could devolve
into ceaseless feedback loops of challenges.

Embedded in each conversation about banning books are argu-
ments that use legal terminology. A brief conversation about banned
books with a librarian will likely lead to a discussion of the “Library Bill
of Rights” published by the ALLA.?> No one is bound by the ALA’s Bill
of Rights, which lacks a method of enforcement.?® Thus, the question
remains: what is the legal landscape of banning books? Unfortunately,
the Supreme Court has not provided a clear precedent about banning
books from public school libraries. In fact, the Supreme Court has
only taken cases about libraries on three occasions, each of which has
resulted in its own complex web of plurality opinions.?” For public
school libraries, Board of Education v. Pico is the guiding case.?® Yet, as
the past few decades have demonstrated, Pico falls short when lower
courts attempt to apply it. In the face of the myriad of potential cases
that could soon arise about banned books, federal courts are not com-
pletely lost. Rather than cobble together a Franken-precedent from
pieces of the Pico plurality, courts can draw upon binding precedents
from West Virginia State Board of Education v. Barnette*® and Brown v. En-
tertainment Merchants Ass'n* to guide decisions about books in public
school libraries.

First, Part I of this Note will establish a baseline understanding of
the background of book bans in public school libraries. Part I begins
with the vocabulary of banning books, continues to the history of how
banning books connects to free speech, and concludes with why ban-
ning books should be viewed as a question of free speech rather than
parental rights. Potential speech implications for parents, school gov-
ernments, authors, students, and librarians each receive attention.
Then, Part II examines how the Supreme Court addressed the removal
of books from a public school library in Pico and how federal circuit
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courts of appeals and federal district courts have applied the Pico plu-
rality. In light of these shortcomings, Part III argues that even without
binding precedent from the Supreme Court, courts can combine the
Pico plurality with binding First Amendment precedents from Barnette
and Brown to guide how they think about upcoming decisions regard-
ing banned books.

I. BOOK BANNING BACKGROUND

Entering the conversation about the legality of banning books re-
quires first establishing a vocabulary for banning versus removal,
providing a common context for the relationship between books and
free speech, and narrowing the focus from parental rights to some-
thing more akin to student speech.

A.  Common Vocabulary

Throughout this piece, a variety of terms will appear to describe
the removal of books from libraries, including “ban,” “remove,” and
“challenge.” Establishing which of these terms will appear matters in
the book-banning context. Some articles have suggested that “re-
move” provides a more politically neutral word for the process.?! Aca-
demic authors are not the only ones who have noted the importance
of precision when choosing to use either “ban” or “remove.” None of
the plurality opinions in Pico used the word “ban.” Instead, phrases
such as “discretion to remove library books” appear.?? Federal judges
have taken conflicting stances about the significance of “ban” not ap-
pearing in Pico. When the Court of Appeals for the Eleventh Circuit
decided ACLU of Florida v. Miami-Dade County School Board—which de-
termined whether a children’s book about Cuba remained in a public
elementary-school library’s collection—“ban” versus “remove” pro-
vided one key schism between the judges.*® According to the majority,
“[t]he Board did not ban any book” because in taking the book off
school library shelves, the Board “did not prohibit anyone else from
owning, possessing, or reading the book.”?* To justify its rigid adher-
ence to “remove” rather than “ban,” the majority relied on an analysis
of the Supreme Court’s Pico opinions. The Miami-Dade majority noted
that each of the 107 times that the Board’s actions came up in Pico,

31  See, e.g., Ryan L. Schroeder, Note, How to Ban a Book and Get Away with It: Educational
Suitability and School Board Motivations in Public School Library Book Removals, 107 TOWA L. REV.
363,364 n.1 (2021).

32 Pico, 457 U.S. at 856 (plurality opinion).

33 557 F.3d 1177 (11th Cir. 2009).

34 Id.at1218.



2023] BATTLEGROUNDS FOR BANNED BOOKS 1411

“the Supreme Court called the board’s action what it was—removing
the books.”%> Nonetheless, in conforming its writing to align with the
Supreme Court, the Eleventh Circuit majority lost touch with the com-
mon use of “ban” both among librarians and everyday people.

Although some academics and judges prefer using the term “re-
moval” rather than “ban” when schools take books from library
shelves, statements from the ALA and Judge Charles Wilson’s Miami-
Dade dissent support using the term “ban” instead. Every year since
1982, the ALA and libraries throughout the United States have cele-
brated Banned Books Week in September.?® Perhaps even more com-
pelling than the celebrations of Banned Books Week are the official
ALA definitions of banning, removal, and challenge which explain that
“[a] challenge is an attempt to remove or restrict materials, based
upon the objections of a person or group. A banning is the removal
of those materials.”?” PEN America, a nonprofit focused on “cele-
brat[ing] creative expression and defend[ing] the liberties that make
it possible”® tracks book bans and uses the following definition for
school book bans:

any action taken against a book based on its content and as a result
of parent or community challenges, administrative decisions, or in
response to direct or threatened action by lawmakers or other gov-
ernmental officials, that leads to a previously accessible book being
either completely removed from availability to students, or where
access to a book is restricted or diminished.?’

Although Judge Wilson did not cite the ALA or PEN America’s
definitions, he identified “ban” as an appropriate term to describe the
school board’s actions in Miami-Dade.** He also noted that his dissent
did not depend on the term the court used.*! Rather, Judge Wilson
highlighted how the majority’s definition of “ban” would prevent a
school board from ever banning a book, because school boards cannot

35 Id. at 1220.
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C11; Kellie Clinton, Exile Aisle: Challenged and Banned Books in Youth Literature, UNIV. ILL.
LIBR.: NON SOLUS BLOG, https://www.library.illinois.edu/rbx/2019,/10/01/exile-aisle-
challenged-and-banned-books-in-youth-literature / [https://perma.cc/5DM2-UEXU];
About, BANNED BOOKS WEEK, https://bannedbooksweek.org/about/ [https://perma.cc
/99UW-NV7B]; Banned & Challenged Books, AM. LIBR. ASS'N, https://www.ala.org/advocacy
/bbooks/ [https://perma.cc/42KU-C5X]J].

37 Banned Book FAQ, AM. LIBR. ASS’N: BANNED & CHALLENGED BOOKS, https://
www.ala.org/advocacy/bbooks/banned-books-qa/ [https://perma.cc/4K4U-QA4C].

38  About Us, PEN AM., https://pen.org/about-us/ [https://perma.cc/BF3Z-AFU2].

39  Friedman & Johnson, supra note 8.

40  Miami-Dade, 557 F.3d at 1234 (Wilson, J., dissenting).

41  Id. at 1250.
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prevent students from theoretically finding books elsewhere.* In ad-
dition to this logical gap, Judge Wilson emphasized inconsistencies be-
tween the circuit’s aversion to using “ban” in Miami-Dade and the use
of “ban” elsewhere. One string of citations included a list of other
situations in which Florida and the Eleventh Circuit used “ban” in ways
that comport with more common usage.* Judge Wilson’s observations
align with how librarians and library patrons use the word “ban.” With
all of this in mind, using “ban” seems like an entirely appropriate
choice.

Perhaps part of the reluctance to use the word “ban” stems from
close connotations between banning something and censorship. For
example, Thesaurus.com lists “censorship” as the second synonym for
“ban.”** A strong streak of resistance to censorship runs through
American history, even if often more aspirational than achieved.
When President John Adams issued the Alien and Sedition Acts, pub-
lishers resisted his attempt at censorship.*> Over a century later, the
Supreme Court confirmed that sentiment against censorship re-
mained strong in the United States with the West Virginia State Board of
Education v. Barnette decision in 1943.%6 There, the majority opinion
noted that “[i]t is now a commonplace that censorship or suppression
of expression of opinion is tolerated by our Constitution only when the
expression presents a clear and present danger of action of a kind the
State is empowered to prevent and punish.”*” Throughout the twenti-
eth century, resistance to censorship survived the challenges of the
1950s* and persisted into the new millennium. During oral arguments
for the Citizens United case, which related to campaign financing and
on demand videos rather than banning books, Chief Justice Roberts,
Justice Alito, Justice Kennedy, and Justice Souter all posed hypotheti-
cals to the government’s attorney about applying his proposed

42 Id. at 1251-52 (mentioning “Searcey v. Harris, 888 F.2d 1314, 1318, 1322 (11th Cir.
1989) (calling a school board’s regulation prohibiting certain groups from presenting at
career day ‘banning,” even though they were not prohibited from presenting elsewhere)”
and “FLA. STAT. ANN. § 386.206 (2008) (referring to ‘the smoking ban’ in workplaces when
people are allowed to have cigarettes and smoke in other venues)”).

43 Id. at 1250-51.

44 Ban, THESAURUS.COM, https://www.thesaurus.com/browse/ban/ [https://
perma.cc/JKR8-666E].

45 See generally WENDELL BIRD, CRIMINAL DISSENT: PROSECUTIONS UNDER THE ALIEN
AND SEDITION ACTS OF 1798, at 4-6 (2020).

46 319 U.S. 624 (1943).

47 Id. at 633.

48 For a discussion of preliminary studies of the “freedom to read” sponsored by the
National Book Committee in the 1950s, see RICHARD MCKEON, ROBERT K. MERTON & WAL-
TER GELLHORN, THE FREEDOM TO READ: PERSPECTIVE AND PROGRAM, at v (1957) .
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interpretation to censoring a book.* Although tangential in that case,
this line of questions demonstrated the almost automatic bristling
against censorship among American jurists.

B. Parental Rights or Free Speech Rights?

Beyond the terminology that people use to describe book bans
and removals, the decision to refer to the issue as one of parental rights
versus free speech matters immensely. Thinking about book bans as a
free speech issue is the more appropriate approach. Whereas whether
a judge refers to the action of taking books off library shelves as “re-
moval” or “banning” only impacts the censorship connotations of the
action, the decision of whether to think of the action as implicating
parental rights or free speech impacts the legal analysis applied. Sim-
ilar to how using “ban” or “remove” reflects the ultimate outcome an
individual wants to occur, where a person falls on the parental rights
versus free speech spectrum hints at whether they want a book re-
moved or to remain.

Federal courts have recognized some topics related to schools as
parental rights issues, but banning books does not appear on this list.
Whether people can send their children to private schools received
treatment as a parental rights issue in Pierce v. Society of Sisters."® Simi-
larly, the option to choose course offerings in languages other than
English received parental rights treatment in Meyer v. Nebraska.>® Both
of those cases dealt with required actions. Unlike requiring a student
to go to a certain school or take certain courses, having books in a li-
brary does not involve requiring students to read those books. When
parents ask school boards to remove books that they find morally of-
fensive from public school libraries, they often rely on parental rights
justifications in their rhetoric.®? Perhaps members of the public find
the parental rights justification compelling. Librarians do not. As the
emphasis on free expression throughout the ALA’s official interpreta-
tion of the Library Bill of Rights indicates, librarians consider collec-
tions development through a free speech framework.>® Courts should

49  See Transcript of Oral Argument at 27-38, Citizens United v. FEC, 558 U.S. 310
(2010) (No. 08-205). For example, Justice Alito asked whether “[t]he government’s posi-
tion is that the First Amendment allows the banning of a book if it’s published by a corpo-
ration.” Id. at 28.

50 268 U.S. 510, 518 (1925).

51 262 U.S. 390, 400 (1923).

52 See Exum & Mangrum, supra note 18.

53  Diverse Collections: An Interpretation of the Library Bill of Rights, AM. LIBR. ASS’N (June
24, 2019), https://www.ala.org/advocacy/intfreedom/librarybill/interpretations/diver-
secollections/ [https://perma.cc/NA6U-9B4F] (“Best practices in collection development
assert that materials should not be excluded from a collection solely because the content
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give greater weight to how librarians classify collection development
than parental perspectives when banned-book cases arise.

In an academic article written by a law librarian for other law li-
brarians, Professor Anne Klinefelter assured her audience that librari-
ans should not worry about infringing on the free speech rights of li-
brary patrons because most of the ethical obligations of librarians com-
port with encouraging expression.”® While conversations among li-
brarians should not determine how courts consider cases concerning
public school libraries, they do provide a helpful reference point for
possible perspectives.

C. Focusing on Free Speech

Shifting the purportedly parental rights issue of book-banning to
a free speech issue can draw an imperfect parallel from the Brown v.
Entertainment Merchants Ass’n decision.®® There, California passed a
statute attempting to restrict children’s access to violent video games.5
Justice Scalia’s majority opinion noted that “(1) addressing a serious
social problem and (2) helping concerned parents control their chil-
dren ... are [both] legitimate, but when they affect First Amendment
rights they must be pursued by means that are neither seriously under-
inclusive nor seriously overinclusive.”® Similarly, when parents take
issue with books, their objections might relate to “a serious social prob-
lem,” and a school board might want to assist parental efforts to con-
trol children. Although the state may have a legitimate goal, the First
Amendment provides boundaries for how far the state, through a
school board, may go with its limitations. Parents who advocate for
book removals would likely rather draw upon the observations of Jus-
tice Thomas in his Brown dissent, which focused on the history of pa-
rental-child relationships in the eighteenth century and noted that
then “[p]arents had total authority over what their children read.”%®
Ultimately, in Brown, free speech issues guided the majority rather than
the parental rights at the heart of Justice Thomas’s dissent. With book-

or its creator may be considered offensive or controversial. Refusing to select resources due
to potential controversy is considered censorship, as is withdrawing resources for that rea-
son.”).

54  See Anne Klinefelter, First Amendment Limits on Library Collection Management, 102
LAw LIBR. . 343, 346 (2010) (“[L]ibrarians . . . have as their professional goals many of the
commonly attributed goals of the First Amendment—truth that emerges from the ‘market-
place of ideas,” individual expression and development, and democracy.” (footnotes omit-
ted)).

55 564 U.S. 786 (2011).

56 Id.at 789.

57 Id. at 805.

58 Id. at 832 (Thomas, ]., dissenting).
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banning cases, First Amendment concerns will likely cabin any paren-
tal rights issues that get raised.

1. Who is Speaking?

After deciding to view book-banning as a free speech issue, one
must next determine whose free speech rights get implicated. Courts
do not frame book banning as a parental rights issue, and parents are
not the speakers whose free speech rights are at risk. Further, no court
has considered collection development through adding or removing
books as putting the free speech rights of librarians at risk.*® Through
the process of elimination, this leaves the students themselves as the
individuals whose free speech interests are at risk of violation by book
bans. A more direct route to the same result comes from Justice Bren-
nan’s plurality opinion in Pico, which notes how the plurality believed
“that the First Amendment rights of students may be directly and
sharply implicated by the removal of books from the shelves of a school
library.”®®  Other Justices noted how their divergent views from this
understanding of First Amendment implications of book removals par-
tially led them to either not fully join Justice Brennan’s opinion,® or
dissent entirely.%? Partially, Justice Brennan framed reading as a vehi-
cle for acquiring ideas that would impact how students exercised sub-
sequent speech.® Building upon this premise of accessing books as
essential to free speech, Justice Brennan highlighted how “access pre-
pares students for active and effective participation in the pluralistic,
often contentious society in which they will soon be adult members.”6*
Ensuring present access to books prepares students to exercise their
rights in the present and future.

Stemming from discomfort with the passive, preparatory nature
of Justice Brennan’s justification, some academic authors have at-
tempted to expand upon the idea of the First Amendment “right to
read.” Professor Susan Nevelow Mart, a law librarian and professor,
referred to this as “the right to receive information.”® Her analysis
captures an attitude toward library collections based upon the idea that
the value of free speech diminishes when people cannot access that
speech. Not all academics agree that this conception of speech

59  See Klinefelter, supra note 54, at 352.

60 Bd. of Educ. v. Pico, 457 U.S. 853, 866 (1982) (opinion of Brennan, J.).

61 Id.at 876 (Blackmun, J., concurring in part and concurring in the judgment).

62 Id. at 919 (Rehnquist, J., dissenting).

63  Seeid. at 866-68 (opinion of Brennan, J.).

64 Id. at 868.

65 Susan Nevelow Mart, The Right to Receive Information, 95 LAW LIBR. . 175, 175
(2003).

66 Id.
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ensures a right to read. Professor Marc Jonathan Blitz has suggested
characterizing reading as “not merely a complement to expression; it
is also an alternative way for individuals to exercise liberty of conscience
and self-development.”® To a certain extent, this characterization
seems to describe conduct more than speech. Professor Blitz empha-
sizes the expressive qualities of reading and how “public libraries may
be more important in advancing the individual liberty interests at the
core of the First Amendment than in furthering the democratic delib-
eration it makes possible.”® Although not all academics can agree on
a single, coherent connection between the right to read and free
speech, the debates demonstrate how intertwined the concepts have
become.

2. Where is the Speech Occurring?

Beyond who is speaking, where speech occurs also matters for free
speech analysis. Federal courts seem to uniformly treat public school
libraries as their own category of space. Judges do not typically offer
historical justifications for this distinction, but librarians have thought
about public school libraries as unique spaces since the concept’s in-
ception. When the Founders drafted the Constitution, public school
libraries did not exist. Although Benjamin Franklin suggested adding
libraries to public schools in the 1740s, most public schools lacked li-
braries into the late nineteenth century.® Melvil Dewey—creator of
the Dewey Decimal System—spoke about adding school libraries at a
National Education Association conference in 1896.”° From the outset,
Dewey advocated for school libraries “distinct from the community li-
brary” and “a component in the education system distinct from the
classroom.”” Rather than a passing proposition, Dewey’s ideas about
public school libraries have become the controlling conceptions. Pro-
fessor Richard J. Peltz describes this as the enduring “duality” of public
school libraries, as spaces that serve both curricular and extracurricu-
lar functions.” Courts consistently consider public school libraries as
separate from classrooms, too. One district court in Colorado de-
scribed a small selection of books inside a classroom as a classroom

67 Marc Jonathan Blitz, Constitutional Safeguards for Silent Experiments in Living: Librar-
ies, the Right to Read, and a First Amendment Theory for an Unaccompanied Right to Receive Infor-
mation, 74 UMKC L. REV. 799, 802 (2006).

68 Id.at 818.

69  See Richard J. Peltz, Pieces of Pico: Saving Intellectual Freedom in the Public School Li-
brary, 2005 BYU EDpUC. & L.J. 103, 112-13.

70 Id.at113.

71 Id.at114.

72 Seeid. at 106.
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library, distinct from the larger library that served the whole school.”
Distinguishing the two underscores the differences between class-
rooms and libraries. As advocacy groups call for banning books on a
national scale,”* communities throughout the United States will need
guidance about the legal implications of banning books. Unfortu-
nately, only one Supreme Court case has addressed public school li-
braries: Board of Education v. Pico.

II. Pico

A. Pico History and Procedural Posture

If a case involves removing a book from a public school library,
Board of Education v. Pico provides a crucial starting point.”> People
often frame Pico as a protection of student speech, but a more apt de-
scription characterizes the case as “essentially a roadblock for a school
board to go around, rather than a fully effective shield of students’
rights to receive artistic expression.””® To understand Pico’s relevance
relative to present book-banning situations, a person must first have a
solid understanding of the factual circumstances which gave rise to the
case. The controversy centered around nine books in a public school
library in Island Trees Union Free School District in New York.”” Mem-
bers of the school board “gave an ‘unofficial direction’ that the listed
books [including Slaughterhouse Five by Kurt Vonnegut, Jr. and Black
Boy by Richard Wright] be removed from the library shelves.””® When
explaining their decision to remove these books, the school board
“characterized the removed books as ‘anti-American, anti-Christian,
anti-Sem[i]tic, and just plain filthy,” and concluded that ‘[i]t is our
duty, our moral obligation, to protect the children in our schools from
this moral danger as surely as from physical and medical dangers.””
Theoretically, the decision did not need to flow directly from the
school board. The board appointed a committee to evaluate the
books, and the committee believed the books could remain in the li-
brary.® Without any explanation, the Board ignored the committee’s

73 See id. at 138 (citing Roberts v. Madigan, 702 F. Supp. 1505, 1513-14 (D. Colo.
1989)).

74  Friedman & Johnson, supra note 8.

75 457 U.S. 853 (1982).

76  Shane Morris, Note, The First Amendment in School Libraries: Using Substantial Truth
to Protect a Substantial Right, 13 DREXEL L. REV. 787, 818 (2021).

77  See Pico, 457 U.S. at 897 app. (Powell, J., dissenting).

78 Id. at 857, 856 n.3 (plurality opinion) (quoting Pico v. Bd. of Educ., 474 F. Supp.
387, 390 (E.D.N.Y. 1979)).

79 Id.at 857 (alterations in original) (quoting Pico, 474 F. Supp. at 390).

80  Seeid. at 857-58.
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recommendations and proceeded with the removal.®! In response, a
few students, including Steven Pico, filed a lawsuit questioning the First
Amendment implications of the Board’s decision.®?

Bringing this complex set of circumstances to court only compli-
cated the situation further. Initially, the district court granted sum-
mary judgment in favor of the school board.** When the case arrived
at the appellate court, the Court of Appeals for the Second Circuit re-
versed and remanded the case for trial, with each judge writing a sep-
arate opinion.’* When the case finally reached the Supreme Court, it
remained equally divisive. Almost every Justice wrote individually, with
six opinions resulting from the case. Justice Brennan wrote the main
plurality opinion.?> Justice Blackmun wrote an opinion concurring in
partand concurring in the judgment.®® Justice White wrote an opinion
concurring in the judgment.®” Chief Justice Burger wrote a dissenting
opinion.®® Justice Powell wrote a separate dissenting opinion.*® Finally,
Justice Rehnquist wrote a dissenting opinion.”” From this muddled
mess, lower courts attempt to draw guidance for book removal cases.
Without a binding precedent, lower courts try to discern what the right
answer could end up being. Distilling an answer requires going
through each opinion in search of common threads.

B. Pico Plurality

When parties want to keep a book in a library’s collection, the
main plurality opinion of Pico provides the strongest foundation for
their arguments. There, Justice Brennan—joined by Justice Marshall,
Justice Stevens, and partially by Justice Blackmun—outlined the con-
tours of when and why public school boards should err against remov-
ing books from libraries. First, Justice Brennan established that the
plurality did not classify taking books out of libraries as a curriculum
issue.”! Rather, “the only books at issue in this case are library books,

81 Id. at 858.

82  Nicole Chavez, He Took His School to the Supreme Court in the 1980s for Pulling ‘Objec-
tionable’ Books. Here’s His Message to Young People, CNN (June 25, 2022, 4:00 AM), https://
www.cnn.com/2022/06/25/us/book-bans-island-trees-union-free-school-district-v-pico/in-
dex.html [https://perma.cc/HSS5-ZG8Z].

83 Pico, 457 U.S. at 859 (plurality opinion) (citing Pico, 474 F. Supp. 387).

84 Id. at 860 (citing Pico v. Bd. of Educ., 638 F.2d 404 (2d Cir. 1980)).

85  Id. at 855.

86 Id.at 875 (Blackmun, J., concurring in part and concurring in the judgment).

87  Id.at 883 (White, J., concurring in the judgment).

88  Id. at 885 (Burger, C.J., dissenting).

89  Id. at 893 (Powell, J., dissenting).

90 Id. at 907 (Rehnquist, J., dissenting).

91 Id. at 861-62 (plurality opinion).
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books that by their nature are optional rather than required read-
ing.”¥? In emphasizing that libraries should not receive the same treat-
ment as classrooms, Justice Brennan set libraries apart. He noted “the
unique role of the school library” and the “regime of voluntary in-
quiry” that prevails in public school libraries.”® By establishing that
school libraries do not fall within the category of curriculum, Justice
Brennan left space for a new understanding of school libraries.
Justice Brennan situated public school libraries as somewhere be-
tween public school classrooms and public libraries. The plurality
cited Brown v. Louisiana—a case about public libraries—for the char-
acterization of libraries as “place[s] dedicated to quiet, to knowledge,
and to beauty.” After recognizing the connection between public
schools and their libraries, Justice Brennan noted that school boards
have control over public school libraries, so long as they exercise that
control within the bounds of the First Amendment.” Rather than turn-
ing to Tinkerv. Des Moines Independent Community School District (a hall-
mark case for circumstances involving student free speech), Justice
Brennan identified West Virginia Board of Education v. Barnette (another,
older case involving student free speech) as “instructive” for how “the
Court held that students’ liberty of conscience could not be infringed
in the name of ‘national unity’ or ‘patriotism.””¥” Justice Brennan’s
opinion seems to center around fear that school boards will use public
school libraries as repositories that only hold books deemed politically
palatable and orthodox. Rather than requiring libraries to affirma-
tively provide access to books, Justice Brennan focused on motivations
for removing books from collections. This distinction matters because
not every Justice conceived of collection selection as distinct from re-
moval. Justice Brennan referenced Barnette again to summarize how
the plurality “hold[s] that local school boards may not remove books
from school library shelves simply because they dislike the ideas con-
tained in those books and seek by their removal to ‘prescribe what shall
be orthodox in politics, nationalism, religion, or other matters of

92 Id. at 862.

93 Id. at 869 (opinion of Brennan, J.).

94 Id.at 868 (quoting Brown v. Louisiana, 383 U.S. 131, 142 (1966) (opinion of Fortas,
3.

95  See id. at 864 (quoting Brief for Petitioners at 10, Bd. of Educ. v. Pico, 457 U.S. 853
(1982) (No. 80-2043)).

96 393 U.S. 503 (1969).

97  Pico, 457 U.S. at 865 (opinion of Brennan, J.) (quoting W. Va. State Bd. of Educ. v.
Barnette, 319 U.S. 624, 640-41 (1943)); see Barnette, 319 U.S. at 642 (“[T]he action of the
local authorities in compelling the flag salute and pledge transcends constitutional limita-
tions on their power and invades the sphere of intellect and spirit which it is the purpose
of the First Amendment to our Constitution to reserve from all official control.”).
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opinion.””*® When the plurality approached the facts in Pico, they used
Barnette for guideposts.

Other portions of the plurality opinion emphasized Justice Bren-
nan’s fears of political suppression through the decisions of what
books to allow in school libraries. Justice Brennan recognized the “sig-
nificant discretion” that school boards have over public school library
collections, but he went on to identify limits to that discretion:

If a Democratic school board, motivated by party affiliation, or-
dered the removal of all books written by or in favor of Republicans,
few would doubt that the order violated the constitutional rights of
the students denied access to those books. The same conclusion
would surely apply if an all-white school board, motivated by racial
animus, decided to remove all books authored by blacks or advo-
cating racial equality and integration. Our Constitution does not
permit the official suppression of ideas.”

Justice Brennan had a legitimate basis for making this explicit.
When describing his decision to support removing the books at issue
in Pico, one school board member explained that he “[felt] that it [was
his] duty to apply [his] conservative principles to the decision making
process in which [he was] involved as a board member and [he had]
done s50.”1% Pruning collections to ensure that they contained only
books that aligned with particular political views grated against the
Constitution.

Although Justice Blackmun concurred in part with Justice Bren-
nan and concurred in the judgment, he wrote “separately because [he
had] a somewhat different perspective on the nature of the First
Amendment right involved.”!! Before getting to differences, one
should note what Justice Blackmun agreed with the main plurality
about—that removing books did not relate to curriculum.!®® Similar
to Justice Brennan, Justice Blackmun did not want to assert that
schools must include all books in a school library, but he did not want
school boards to remove books that they disagreed with politically. He
referenced Barnette to note that “the State may not suppress exposure
to ideas—for the sole purpose of suppressing exposure to those ideas—
absent sufficiently compelling reasons. Because the school board must

98  Pico, 457 U.S. at 872 (plurality opinion) (quoting Barnette, 319 U.S. at 642).
99 Id.at870-71.

100  Id. at 872 n.24 (quoting Joint Appendix at 21, Bd. of Educ. v. Pico, 457 U.S. 852
(1982) (No. 80-2043)); see also Chavez, supra note 82 (In an anniversary interview with Ste-
ven Pico, he stated that “[w]hat happened in my school district was political.”).

101 Pico, 475 U.S. at 876 (Blackmun, J., concurring in part and concurring in the judg-
ment).

102 Id. at 878 n.1 (“[L]ibrary books on a shelf intrude not at all on the daily operation
of a school.”).
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perform all its functions ‘within the limits of the Bill of Rights . .. .”7103
Here, Justice Blackmun identified Barnette as a connecting thread be-
tween his opinion and Justice Brennan’s. Ultimately, public schools
should prepare students to form “an informed citizenry”!* and remov-
ing books undermines attempts to “teach[] children to respect the di-
versity of ideas that is fundamental to the American system.”!%> Be-
tween Justice Brennan and Justice Blackmun, Barnette provided the
strongest connecting thread.

From there, readers arrive at the third opinion in the Pico saga, a
brief one written by Justice White concurring in the judgment. Justice
White believed that the case should go back to a lower court to resolve
factual issues.! He noted that he would stop there and did not see
why “[t]he plurality seems compelled to go further and issue a disser-
tation on the extent to which the First Amendment limits the discre-
tion of the school board.”!” In declining to go further than the facts
of the case required, Justice White’s opinion does not provide much
guidance for lower court judges trying to determine how the First
Amendment relates to their own situations.

C. Pico Dissent

When school boards want to remove books from their public
school libraries, they often refer to the reasoning relied on in Pico’s
three separate dissenting opinions. Chief Justice Burger wrote the
main dissenting opinion in Pico, which Justice Powell, Justice
Rehnquist, and Justice O’Connor joined. Primarily, the dissent differs
from the plurality in its perception of access to books and libraries as
spaces. Throughout his dissent, Chief Justice Burger never distin-
guished between a library and curriculum. Rather, the opinion em-
phasized how students can freely read the books and talk about the
books—the only limitation comes from the fact that students cannot
access the books in the school library.!% Chief Justice Burger saw Pico
as a case about accessing books rather than speech. Further, Chief
Justice Burger harkened back to a Madisonian conception of free
speech and how the Founders did “not establish a right to have partic-
ular books retained on the school library shelves if the school board
decides that they are inappropriate . . . to the school’s mission.”!” By

103 Id. at 877 (quoting Barnette, 319 U.S. at 637).

104  Id. at 876.

105  Id. at 880.

106  Id. at 883 (White, ]., concurring in the judgment).
107 Id.

108  Seeid. at 886 (Burger, C.J., dissenting).

109  Id. at 888.
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referencing the mission of a school, Chief Justice Burger seemed to
lump libraries and curriculum together, fundamentally differing from
the plurality and almost every subsequent lower court case.

In addition to signing onto Chief Justice Burger’s dissent, Justice
Powell wrote a separate dissent in Pico based on his understanding of
the books at issue. The substance of Justice Powell’s dissent centers
around the lack of guidance in the plurality’s opinion for lower
courts.!!” Overall, Justice Powell saw the plurality as too vague to pro-
vide meaningful guidance. Then, Justice Powell attached a long ap-
pendix containing the passages that prompted Island Trees School Dis-
trict to remove each book at issue.!!! Providing these excerpts made
the conflict more concrete and countered fears about the bans being
primarily political in nature.

In the final opinion of Pico, Justice Rehnquist wrote a dissent—
joined by Chief Justice Burger and Justice Powell—that outlined disa-
greements with Justice Brennan’s plurality opinion but identified po-
tential circumstances that would alleviate his disagreement. Similar to
Justice Powell, Justice Rehnquist disliked the hypothetical nature!!?
and vagueness!!® of Justice Brennan’s opinion. Justice Rehnquist rec-
ognized “suppression of ideas” as a “catch[y] phrase” but noted that
lower courts would struggle to apply such a standard.!'* Rather than
distinguish libraries from curriculum, Justice Rehnquist split types of
libraries into different categories, considering how “[u]nlike university
or public libraries, elementary and secondary school libraries are not
designed for freewheeling inquiry; they are tailored, as the public
school curriculum is tailored, to the teaching of basic skills and
ideas.”">  This suggests that libraries and curriculum should get
lumped together in the same category.

Beyond a fundamentally different understanding of libraries, Jus-
tice Rehnquist held a different view of what First Amendment rights
were at issue in Pico and when the appropriate time to discuss First
Amendment concerns would arise. According to Justice Rehnquist,
the plurality “mixes First Amendment apples and oranges . . . [because
the] right to receive information differs from the right to be free from
an officially prescribed orthodoxy. Not every educational denial of ac-
cess to information casts a pall of orthodoxy over the classroom.”!16
Overall, Justice Rehnquist did not completely discount the concerns

110  Id. at 895 (Powell, J., dissenting).
111 Id. at 897-903 app.

112 Id. at 904 (Rehnquist, J., dissenting).
113 Id. at919.

114  See id. at 916, 919.

115 Id. at 915.

116  Id. at917.
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Justice Brennan has about spreading the pall of political orthodoxy
over school libraries. Rather, Justice Rehnquist believed those con-
cerns do not relate to what this case must address. Referencing the
hypothetical from Justice Brennan’s opinion about a “Democratic
school board, motivated by party affiliation, order[ing] the removal of
all books written by or in favor of Republicans ... [or] an all-white
school board, motivated by racial animus, decid[ing] to remove all
books authored by blacks or advocating racial equality and integra-
tion,”!!” Justice Rehnquist noted how he would “cheerfully concede all
of this” being unconstitutional.!’® The validity of those concerns did
not require applying them when they are irrelevant. Justice Rehnquist
noted that he “would save for another day—feeling quite confident
that that day will not arrive—the extreme examples posed in Justice
Brennan’s opinion.”!!? As subsequent cases demonstrate, perhaps the
days of extreme examples are steadily creeping toward the present.

D. Post-Pico

In the decades since the Supreme Court decided Pico, various Cir-
cuit Courts of Appeals reached different destinations in attempts to
apply the muddled mess of opinions from the Supreme Court in Pico.
Before many courts decided banned-book cases post-Pico, the Supreme
Court clarified public schools’ power over curriculum in Hazelwood
School District v. Kuhlmeier 2 Hazelwood “concern[ed] the extent to
which educators may exercise editorial control over the contents of a
high school newspaper produced as part of the school’s journalism
curriculum.”?! Rather than a gray area beyond curriculum concerns,
Hazelwood squarely addressed questions of curriculum. There, the Su-
preme Court held that

[e]ducators are entitled to exercise greater control over this second
form of student expression to assure that participants learn what-
ever lessons the activity is designed to teach, that readers or listen-
ers are not exposed to material that may be inappropriate for their
level of maturity, and that the views of the individual speaker are
not erroneously attributed to the school.!??

As this quote demonstrates, Hazelwood dealt directly with curricu-
lum. Here, Dewey’s duality of public school libraries, reiterated by

117  Id. at 870-71 (plurality opinion).
118 Id. at 907 (Rehnquist, J., dissenting).
119  Id. at 908.

120 484 U.S. 260, 262 (1988).

121 1d.

122 Id. at271.
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Professor Peltz, matters immensely.'?* As dual curricular and extracur-
ricular spaces, public school libraries fall beyond Hazelwood’s orbit.
After Pico and Hazelwood, when courts encounter situations where
school boards have removed books from public school libraries, Pico
generally receives more deference than Hazelwood. Lower courts do
not treat book removals as curricular decisions in the vein of Hazelwood,
nor do they treat removals as matters of expression that would involve
Tinker.?* Instead, federal courts almost always try to cobble together
some test from the Pico plurality. In trying to apply the Pico plurality,
circuit courts have demonstrated the shortcomings of the decision.
Overall, one of the most blatant shortcomings of Pico has come
from the difficulties it creates from an evidentiary perspective. Using
Justice Brennan’s plurality opinion from Pico as a guide, lower courts
must consider the motivation behind a school board’s decision to ban
a book. Parties struggle to show the motivation behind a school
board’s decision to remove a book from a library’s collection. With
insufficient records to show evidence of a particular motive, an appel-
late court cannot determine the constitutionality of a school board’s
decision under Pico. A Fifth Circuit decision regarding the removal of
Voodoo & Hoodoo from a public school library demonstrated this di-
lemma.!?> Although a district court initially granted summary judg-
ment in favor of the school board, the appellate court remanded the
case to develop the record as the court could not “conclude as a matter
of law that a genuine issue of material fact does not exist as to whether
the motivating factor behind the School Board’s decision to remove
Voodoo & Hoodoo was one that violated the students’ First Amendment
right freely to access ideas and receive information.”'? Likely, other
parties have struggled to assemble adequate evidence about the factors
motivating school board members. Although the Fifth Circuit stayed

123 See Peltz, supra note 69, at 158.

124 See Counts v. Cedarville Sch. Dist., 295 F. Supp. 2d 996, 999 (W.D. Ark. 2003) (“The
Court is persuaded that Dakota Counts has alleged sufficient injury to give her standing to
pursue her claims in this case. The right to read a book is an aspect of the right to receive
information and ideas, an ‘inherent corollary of the rights of free speech and press that are
explicitly guaranteed by the Constitution.”” (quoting Pico, 457 U.S. at 853 (plurality opin-
ion))); Campbell v. St. Tammany Par. Sch. Bd., 64 F.3d 184, 189 (5th Cir. 1995) (“As re-
flected by the record in the instant case, the students attending the St. Tammany Parish
public schools are not required to read the books contained in the libraries; neither are the
students’ selections of library materials supervised by faculty members—thus, the School
Board’s decision to remove Voodoo & Hoodoo concerns a non-curricular matter. As such,
the School Board’s decision to remove the Book must withstand greater scrutiny within the
context of the First Amendment than would a decision involving a curricular matter.” (foot-
note omitted)).

125 Campbell, 64 F.3d at 189.

126  Id.at 191.
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tightly within the bounds of Pico, other courts have gone further and
supplemented Pico with their own tests.

When faced with the evidentiary deficiencies of the Pico plurality,
the Court of Appeals for the Eleventh Circuit developed its own factual
inaccuracy test to supplement Pico’s motivation evaluation. ACLU of
Florida v. Miami-Dade County School Board revolved around a children’s
book about Cuba, which some parents wanted removed for its allegedly
inaccurate portrayal of life in Cuba.'?” One line in particular caused
most of the outcry against the book: “People in Cuba eat, work, and go
to school like you do.”!* Parents and school board members believed
that this fraudulently omitted difficulties of life in Cuba. Five of the
six members who voted for removing the book justified their decision
because of inaccuracies in the book!? with the ultimate reason boiling
down to how “[l]ife in Cuba is not like life in the United States.”!30
While factual inaccuracies might initially make sense as a justification
to take a book out of circulation, factual inaccuracies easily serve as a
pretext for political motivations to ban books.

Before evaluating the motivation of the Miami-Dade School
Board’s decision to remove Vamos a Cuba, the Eleventh Circuit noted
that it lacked a binding precedent for its decision. First, the court ob-
served that “Picois a non-decision so far as precedent is concerned. It
establishes no standard.”'® Shortly thereafter, the court noted that
“[ulnder the Pico standard we are applying, the Board did not act
based on an unconstitutional motive.”!3? Unfortunately, concerns
about “factual inaccuracy” opened the door for minor inaccuracies to
prompt removal.!¥® The majority opinion seems unclear about
whether it applied a standard from Pico. In contrast, Judge Wilson’s
dissenting opinion in Miami-Dade more closely aligns with the Pico plu-
rality. As Judge Wilson identified, the Miami-Dade School Board

127 557 F.3d 1177, 1183-84 (11th Cir. 2009).

128  Id. at 1206 (quoting ACLU of Fla,, Inc. v. Miami-Dade Cnty. Sch. Bd., 439 F. Supp.
2d 1242, 1283 (2006)).

129 Id. at 1209.

130  Id. at 1214.

131 Id. at 1200.

132 Id. at 1207.

133 Id. at 1234, 1236 (Wilson, J., dissenting) (“Although school boards are vested with
wide discretion to decide what books occupy its library shelves, I do not believe that the
First Amendment permits a school board to ban a book for the purpose of suppressing the
viewpoints expressed in the book, when the educational content of the book is otherwise
innocuous. Vamos a Cuba, which is simply a part of an apolitical, superficial geography se-
ries, is only 26-sentences in length. I attach, in its entirety, the text as an Appendix. Having
read the book and independently examined the entire record, I agree with the district court
that the School Board’s claim that Vamos a Cuba is grossly inaccurate is simply a pretense
for viewpoint suppression, rather than the genuine reason for its removal.”).
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“impos[ed] ... what shall be the orthodox view of Cuba—the First
Amendment does not permit that one perspective to officially domi-
nate the discourse.”’® Here, Judge Wilson focused on how Vamos a
Cuba was meant for kindergarteners. By looking at expert testimony
from educators, specific features of the book, such as the discussion of
cars in Cuba, is not an omission so much as an age-appropriate way to
describe vehicles there.!® Minor discrepancies, relative to the text as
a whole, were used to remove the entire book. Judge Wilson’s dissent
cautioned that “[t]he sanctioned banning of a simple book like this
would be logically supported by a finding that age-appropriate, politi-
cally neutral texts are rendered ‘inaccurate’ by their omission of infor-
mation that would express a particular political viewpoint.”!%¢ Right
now, it appears that the factual inaccuracy test only applies to nonfic-
tion books. What would happen to a memoir getting challenged in
Florida? Would the test applied in the Eleventh Circuit allow a book
to be banned there that could not constitutionally get removed in
other circuit courts? Throughout the next few months as book ban-
ning continues, students and parents will likely find out.

Rather than risk children losing access to books under uncertain
and unstable tests, courts can use portions of Pico’s plurality, the Pico
dissent, and other free speech cases to determine what the right deci-
sion should be in situations where book banning appears to stem from
partisan policies. Although Pico lacks a majority opinion, drawing
upon West Virginia Board of Education v. Barnette and Brown v. Entertain-
ment Merchants Ass’n could help ensure that courts recognize the rights
of students in public school libraries.

III. PROPOSING A POST-PICO FRAMEWORK

A. PostPico Procedure and Precedent

As book bans increase across the United States, some challenges
may soon end up in court. Unfortunately, Board of Education v. Pico’s
pluralities do not provide adequate guidance. Instead of constructing
something out of this amorphous mess of opinions, courts can draw
upon other First Amendment precedents involving students and chil-
dren from West Virginia Board of Education v. Barnette and Brown v. En-
tertainment Merchants Ass’n to appropriately respond to attempts to re-
move books from public school libraries.!3”

134 Id. at 1238, 1249.

135  Id. at 1249.

136 Id. at 1250.

137  See infra Section IILB.
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Despite the uptick in attempts to ban books, it will take time for a
case to get to the Supreme Court. Not all book bans make it to court
at all. Even when someone files a lawsuit about a book ban, the case
often results in a settlement. Sometimes settlements occur when stu-
dents graduate and therefore lose standing.!* Alternatively, one party
will lose the desire to litigate. School districts often want to end law-
suits because of limited resources or an aversion to the bad press that
book bans attract.'® If a lawsuit stays in court, determining which rules
apply will require creativity. Some authors have suggested abandoning
Pico, either for something more explicitly akin to a Tinker test'*" or
something like substantial truth in libel lawsuits.!*! Although Pico has
flaws, for politicized cases, it could have strength when combined with
precedents from Barnette and Brown.

Before consulting cases that do not directly address book remov-
als, courts should turn to Pico to see how Justice Rehnquist’s dissent
concedes potential agreement with the plurality in highly politicized
circumstances. Justice Brennan’s main plurality opinion described a
hypothetical situation in which

[i]f a Democratic school board, motivated by party affiliation, or-

dered the removal of all books written by or in favor of Republicans,

few would doubt that the order violated the constitutional rights of

the students denied access to those books. The same conclusion

would surely apply if an all-white school board, motivated by racial

animus, decided to remove all books authored by blacks or advo-
cating racial equality and integration.!42

Without additional facts, the Court could not determine the ex-
tent to which politics influenced the decision to remove the challenged
books from Island Trees School District in Pico. Recognizing the risk
of political motivations tainting public school library collections, Jus-
tice Rehnquist noted how he would “cheerfully concede all of this” but
did not think such circumstances existed in Pico.!*3 Beyond noting that
he did not believe these motivations drove the school board in the case
before the Court, Justice Rehnquist went on to express doubts that

138  See Delcarpio v. St. Tammany Par. Sch. Bd., Nos. Civ. A. 92-3395 & Civ. A. 93-0531,
1996 WL 63076, at *1 (E.D. La., Feb. 13, 1996) (noting how leaving a school but staying in
district does not always destroy standing).

139  The Island Trees School Board involved in the Pico litigation eventually voted to
return the books to the school library. April Dawkins, The Pico Case—35 Years Later, OFF.
FOR INTELL. FREEDOM AM. LIBR. ASS’N: INTELL. FREEDOM BLOG (Nov. 7, 2017), https://
www.oif.ala.org/ oif / pico-case-thirty-five-years-later/ [https://perma.cc/5TCF-QPB7].

140  See Schroeder, supra note 31, at 387-88 (suggesting using Tinker).

141  SeeMorris, supra note 76, at 819-25.

142 Bd. of Educ. v. Pico, 457 U.S. 853, 870-71 (1982) (plurality opinion).

143 Id. at 907 (Rehnquist, J., dissenting).
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such a situation would ever arise.!** Nonetheless, events from the past
few years demonstrate that American school boards have fallen short
of Justice Rehnquist’s expectations.

Recently, what Justice Rehnquist considered a remote risk has be-
come reality. In 2020, an all-white school board in York, Pennsylvania,
banned a four-page list of “Diversity Committee Resources.”!* While
student and community activism led to the reversal of those remov-
als,' a situation like this making it to court is not beyond the realm of
possibility. Further, stances about including books that discuss race
and sexuality in school libraries sharply reflect party lines. While re-
cent efforts in places like Texas,!*” Oklahoma,'*® and Tennessee!* have
come from conservative groups, people could challenge books from
multiple points on the political spectrum. An opinion piece published
in a Florida newspaper suggested that proposed criteria to remove
books from public school libraries would require removing any copies
of the Bible.!”® Book banning that stems from political and ideological
motivations has the most to gain from strengthening the Pico and M:-
ami-Dade analysis with additional free-speech precedent.’® Even the
Pico plurality acknowledged that grade-level academic appropriateness
could provide a legitimate reason to remove a book from a collec-
tion.’® Both Pico and Miami-Dade involved situations in which school
boards ignored recommendations regarding appropriateness from ed-
ucators for the target audience of high school and elementary school
students.!®® Given the concession in Justice Rehnquist’s dissent in Pico,
one might wonder whether the portions of the various concurring and

144 See id. at 908.

145 See Editorial, Central York Unifies Behind Banned Books—but Stay Vigilant, YORK DIS-
PATCH (Jan. 24, 2022, 8:51 AM), https://www.yorkdispatch.com/story/opinion/editorials
/2021/10/01/central-york-unifies-behind-banned-books-but-stay-vigilant/5927356001 /
[https://perma.cc/R2V6-W369]; Diversity Commitiee Resources (Aug. 25, 2020), https://
s3.documentcloud.org/documents/21052525/list-of-diversity-resources-banned-in-central-
york-schools.pdf [https://perma.cc/4A7E-THMX].

146  See Editorial, supra note 145.

147  SeeEllis, supra note 12.

148  See Standridge Files Bills to Address Indoctrination in Oklahoma Schools, supra note 11.

149 See Exum & Mangrum, supra note 18.

150  See Frank Cerabino, Holier-Than-Thou Book Banners in Florida Ought to Start with the
Bible, PALM BEACH POST (Feb. 5, 2022, 4:40 PM), https://www.palmbeachpost.com/story
/news/columns/2022/02/05/florida-polk-county-publicschool-library-book-banners-
need-take-hard-look-bible-obscenity/6667340001/ [https://perma.cc/4DGR-AS29].

151 In the book-banning context, political and ideological motivations for removing
books should be distinguished from lewd content. Discussions of lewd or obscene content
are beyond the parameters of this paper.

152 See Bd. of Educ. v. Pico, 457 U.S. 853, 857 (1982) (plurality opinion).

153 Id. at 857-58; see also ACLU of Fla., Inc. v. Miami-Dade Cnty. Sch. Bd., 557 F.3d
1177, 1184-85 (11th Cir. 2009).
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dissenting opinions that the Justices agreed upon in Pico could create
a precedent of some sort. Marks v. United States prevents that possibility
with its statement that “[w]hen a fragmented Court decides a case and
no single rationale explaining the result enjoys the assent of five Jus-
tices, ‘the holding of the Court may be viewed as that position taken by
those Members who concurred in the judgments on the narrowest
grounds.””!®* By using the word “concurred,” the Supreme Court in-
dicated that lower courts cannot cobble together sentences from dis-
sents and concurring opinions. Therefore, lower courts cannot splice
together snippets of the various Pico opinions to form a precedent.

B.  Turning to Other First Amendment Precedent

Although lower courts cannot forge a Franken-precedent from
snippets of agreement among the various opinions from Pico, courts
could use other First Amendment cases addressing the speech of chil-
dren and students for guidance. In particular, West Virginia State Board
of Education v. Barnette'>> and Brown v. Entertainment Merchants Assn'®
would provide the most relevant guidance. Neither case aligns per-
fectly with the facts surrounding a book removal from public school
libraries, but they both have majority opinions,'*” which at least provide
precedential guidance for lower courts.

1. Beginning with Barneite

When looking for other First Amendment cases that could guide
lower court analysis when a public school library has removed books
from its collection, West Virginia State Board of Education v. Barnette pro-
vides the best place to start. Justice Brennan, Justice Blackmun, and
Justice Rehnquist all mention Barnettein their Pico opinions to support
that public schools must avoid “prescrib[ing] what shall be orthodox
in politics, nationalism, religion, or other matters of opinion.”!8 Bar-
nette addressed the constitutionality of a West Virginia statute that re-
quired students to salute the American flag while reciting the Pledge
of Allegiance.'® Students who failed to do so faced expulsion, and the
lawsuit began when Jehovah’s Witness students got expelled from

154 430 U.S. 188, 193 (1977) (emphasis added) (quoting Gregg v. Georgia, 428 U.S.
153, 169 n.15 (1976) (opinion of Stewart, Powell & Stevens, J].)).

155 319 U.S. 624 (1943).

156 564 U.S. 786 (2011).

157  See Barnette, 319 U.S. at 625; Brown, 564 U.S. at 786.

158  See, e.g., Bd. of Educ. v. Pico, 457 U.S. 853, 872 (1982) (plurality opinion) (quoting
Barnette, 319 U.S. at 642).

159  Barnette, 319 U.S. at 627-29.
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school for not saluting the flag.!®® From these facts, key differences
between Barnetteand Picoemerge. Barnetteinvolved a requirement and
discipline, whereas Pico dealt with books that students could choose to
read but did not need to read. Nonetheless, one can see overlap in
how the Court chose to frame Barnette as presenting the question of
“where the rights of one end and those of another begin.”6! While
Barnettelooked at the extent of student rights in the public school class-
room, Pico considered the extent of student rights in the public school
library.

Three key takeaways from Barnette thread through the three Pico
opinions that mention the case: (1) “[f]ree public education, if faithful
to the ideal of secular instruction and political neutrality, will not be
partisan or enemy of any class, creed, party, or faction;”!%? (2) “Boards
of Education . . . have . . . important, delicate, and highly discretionary
functions, but none that they may not perform within the limits of the
Bill of Rights;”1%% and (3) “no official, high or petty, can prescribe what
shall be orthodox in politics, nationalism, religion, or other matters of
opinion.”% Since multiple opinions within Pico reference Barnette,
these commonalities provide guidance for lower courts on how to ap-
ply free speech principles to public school libraries.

Despite the help Barnette provides, one cannot ignore the key dif-
ferences between its facts and those present in book removal cases.
First, Barnette places a strong emphasis on the compulsory nature of
the expression at issue.!% Further, the concept of “orthodoxy” seems
more amorphous in the context of a public school library than the or-
thodoxy in requiring students to salute the American flag while recit-
ing the Pledge of Allegiance. Removing a whole list of books about the
Civil Rights Movement of the 1960s or books written by LGBTQ+ au-
thors suggests that a school board wants to endorse an orthodox nar-
rative about race or sexuality. Removing only a single book would
make this comparison harder to draw. Nonetheless, numerous refer-
ences to Barnette throughout Pico support the importance of including
Barnette in any evaluation of banned books. Beyond Barnette, another
case squarely addressed children’s choice: Brown v. Entertainment Mer-
chants Assn.

160  Id. at 629-30.
161  Id. at 630.

162  Id. at 637.

163 Id.

164  Id. at 642.

165  Seeid. at 637-38.
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2. Turning to Brown v. Entertainment Merchants Assn

Although Brown v. Entertainment Merchants Ass’n'*® did not involve
students or schools, it did involve the First Amendment rights of chil-
dren, so it can provide some guidance on how courts can think about
the First Amendment in public school libraries. Similar to the conflict
between parental rights and student speech rights at issue in book re-
moval cases, Brown grappled with various perspectives about whose
rights were at issue. Brown involved a California statute restricting the
sale of violent video games to minors.'” None of the Supreme Court
opinions limited their analysis to the rights of the parties in the case:
California’s Attorney General and a video game industry organization.
Justice Scalia’s majority opinion explicitly took issue with how the stat-
ute “abridge[d] the First Amendment rights of young people whose
parents (and aunts and uncles) think violent video games are a harm-
less pastime.”!%® By framing the issue like this, Justice Scalia expanded
the case to also address the rights of the children themselves. Book
banning cases can draw similar conclusions about children’s rights.

Justice Thomas’s dissenting opinion in Brown focused on the
rights of parents rather than the rights of children, the video game
industry, or the government. In his split from Justice Scalia, Justice
Thomas discussed his belief that “the founding generation understood
parents to have a right and duty to govern their children’s growth.”16?
Even though the case did not involve schools, Justice Thomas ex-
tended his analysis to mention how “[t]he concept of total parental
control over children’s lives extended into . . . schools” and “extended
to the books they read.”'”” Similar to the book-banning context, in
which the decision to frame the issue as either free speech or parental
rights indicates the ultimate outcome an individual wants, using either
the free speech or parental rights approach in Brown led to different
results.

Since Justice Scalia’s free speech conception of the case carried
the day in Brown, as it should in public school libraries, courts should
pay special attention to Justice Scalia’s comments on uncomfortable
ideas. Perhaps the best parallel between public school libraries and
the Brown opinion comes from the majority’s discussion of shielding
children from uncomfortable ideas. While the majority acknowledged
that “[n]o doubt a State possesses legitimate power to protect children
from harm . .. that does not include a free-floating power to restrict

166 564 U.S. 786, 788 (2011).

167  Id. at 789.

168  Id. at 805.

169 Id. at 828 (Thomas, J., dissenting).
170  Id. at 830-31.
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the ideas to which children may be exposed.”!”! Since restricting the
ideas children get exposed to provides one common justification for
removing books from public school libraries, this portion of Brown
seems particularly important for informing the relevant First Amend-
ment analysis in book-ban cases. Courts should not uphold book re-
movals rooted in free-floating restrictions upon the ideas contained in
books on the shelves of children’s public school libraries.

3. Picking Books and Buying Video Games

Even though Brown explicitly dealt with video games, book-ban
cases can draw from the discussion of books that appear throughout
the dissenting, concurring, and majority opinions. For example, Jus-
tice Breyer’s dissent suggested that video games can cause more harm
for children than violent books would.!”? Justice Alito’s concurring
opinion mentioned “the prevalence of violent depictions in children’s
literature”!” and Justice Scalia’s majority opinion noted how “Grimm’s
Fairy Tales, for example, are grim indeed.”!” Beyond merely mention-
ing books, Justice Scalia provided another parallel in looking at how
various forms of media receive blame when people express concerns
about the morals of children or adolescents. As Justice Scalia laid out,
“[i]n the 1800’s, [sic] dime novels depicting crime and ‘penny dread-
fuls’ (named for their price and content) were blamed in some quar-
ters for juvenile delinquency. When motion pictures came along, they
became the villains instead.”'” Rather than types of media, book ban-
ning often shifts the blame from older books to newer ones. Some
current “classic” books formerly faced challenges. For example, in the
1950s, the State Librarian of Florida advocated for removing books
such as The Wizard of Oz and The Hardy Boys for being “poorly written,
untrue to life, sensational, foolishly sentimental and consequently un-
wholesome for the children in your community.”'” In a few decades,
the books at issue today may be revered in popular culture.

Parallels between stores selling video games and children check-
ing out books from public school libraries are apparent, despite the
differences. When looking at libraries as spaces, both court cases and
the historical record support classifying libraries as separate from

171  Id. at 794-95 (majority opinion) (first citing Ginsberg v. New York, 390 U.S. 629,
640-41 (1968); and then citing Prince v. Massachusetts, 321 U.S. 158, 165 (1944)).

172 Seeid. at 851 (Breyer, J., dissenting).

173 Id. at 812 (Alito, J., concurring in the judgment).

174  Id. at 796 (majority opinion).

175  Id. at 797 (citing Brief of the CATO Institute as Amicus Curiae Supporting Re-
spondents at 6-7, Brown, 564 U.S. 786 (No. 08-1448)).

176 Editorial, For a Political West Point: Dorothy the Librarian, LIFE, Feb. 16, 1959, at 47.
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classrooms and their curriculum.'”” When considering a case about
children selecting books in a public school library, courts can draw
some guidance from how Brown frames children’s choice among video
games. In this situation, focusing on Justice Brennan’s characteriza-
tion of public school libraries as spaces with a “regime of voluntary in-
quiry” becomes even more important.!’”® Librarians and judges have
historically considered libraries as spaces where students are encour-
aged to pick their own books.!” Once a book has arrived in a library,
removing it eliminates a child’s choice to check it out. Not every stu-
dent will read every book in a public school library’s collection. When
courts address First Amendment library collection cases, they need to
draw upon broader precedents than those that only involve required
expression.

Implementing more rigorous protection for books in public
school libraries does not mean that every book will always remain in a
collection. Justice Blackmun’s concurring opinion in Pico highlighted
the importance of “sufficiently compelling reasons” for removing
books from schools.!® Similarly, Justice Scalia’s majority opinion in
Brown acknowledged that “[n]o doubt a State possesses legitimate
power to protect children from harm.”!8! Those protections could al-
low removal of books outlining specific procedures for committing acts
of violence. For example, someone could take issue with children hav-
ing access to The Anarchist Cookbook and its directions about building
bombs.!82 If a copy of The Anarchist Cookbook somehow made it through
a public school library’s screening process and onto the shelves of a
grade school, concern for limiting acts of violence could provide rea-
son for removal. Most situations in which parents propose book bans
do not approach that threshold of danger. Rather than risks of physi-
cal danger, most bans relate to ideas that parents dislike.

C. A Hypothetical to Highlight Potential Problems

Finding First Amendment guidance from other cases is not a
pointless quest for precedent but instead provides a test for book

177  See supra subsection 1.C.2.

178  See Bd. of Educ. v. Pico, 457 U.S. 853, 869 (1982) (opinion of Brennan, J.).

179  SeePeltz, supra note 69, at 109, 118.

180  See Pico, 457 U.S. at 877 (plurality opinion).

181 Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 794 (2011) (first citing Ginsberg v. New
York, 390 U.S. 629, 640-41 (1968); and then citing Prince v. Massachusetts, 321 U.S. 158,
165 (1944)).

182  For a discussion about banning The Anarchist Cookbook, sce Tony Thompson, Ban
My Bombers’ Guide, Says Author, GUARDIAN: THE OBSERVER (June 11, 2000, 6:31 PM),
https:/ /www.theguardian.com/uk,/2000/jun/11/booksnews.uksecurity/ [https://
perma.cc/MZC7-2QTN].
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challenges that can ensure more consistent outcomes and shape which
books can stay in public school libraries. A hypothetical will make the
potential differences between the current amorphous Pico standard
and a proposed Pico + Barnette + Brown standard more concrete. Envi-
sion a potential book ban in Florida, where the case would get ap-
pealed to the Court of Appeals for the Eleventh Circuit. There, the
Eleventh Circuit’s Miami-Dade factual inaccuracy test, described in Sec-
tion IL.D. would supplement Pico.

Recent book-banning efforts in Florida make it seem likely that a
situation resembling the facts in Miami-Dade could soon reappear.
Over the past few months, book banning has increased in Florida.!8?
People anticipated that book-banning efforts would pick up even more
after Governor DeSantis’s ban of Critical Race Theory through the
“Stop W.O.K.E. Act.”18* Some of this anticipation may have contrib-
uted to a fake list of books banned in Florida that circulated Twitter
during the summer of 2022.1% Misinformation about banning books
is unfortunate, because it distracts from the hundreds of individual
books that have actually been challenged throughout Florida. What
follows in this section is a hypothetical that does not reflect an actual
instance of book banning in Florida. Instead, it draws upon elements
of various book bans and the circumstances surrounding Miami-Dade
to demonstrate the danger of continuing in a post-Pico world without
drawing upon precedents from Barnette or Brown. To parallel the facts
of Miami-Dade as closely as possible, imagine that parents voice con-
cerns at a school board meeting about Little Leaders: Bold Women in
Black History. Written and illustrated by Vashti Harrison, Little Leaders:
Bold Women in Black History includes brief biographies paired with por-
trait illustrations for forty African American women who changed his-
tory in everything from science to literature to politics.’®6 Similar to
Vamos a Cuba, this book is part of a larger series. Bold Women in Black
History might face challenges even if the other books in the series did
not. Like Vamos a Cuba, the target audience for this book is children,
so there might be some simplification for age-appropriateness that par-
allels the simplification of the history of Cuba in Vamos a Cuba.

183 See, e.g., Superintendent’s Decision, supra note 10.

184  See Press Release, Florida Governor Ron DeSantis, Governor DeSantis Announces
Legislative Proposal to Stop W.O.K.E. Activism and Ciritical Race Theory in Schools and
Corporations (Dec. 15, 2021), https://www.flgov.com/2021/12/15/governor-desantis-an-
nounces-legislative-proposal-to-stop-w-o-k-e-activism-and-critical-race-theory-in-schools-and-
corporations/ [https://perma.cc/MK5H-B46]].

185  See Ali Swenson, Florida Didn’t Ban “To Kill a Mockingbird,’ as Fake List Suggests, AP
NEWS (Aug. 22, 2022), https://apnews.com/article/fact-check-florida-schools-to-kill-a-
mockingbird-201081596097/ [https://perma.cc/YSHL-ZTCL].

186  See VASHTI HARRISON, LITTLE LEADERS: BOLD WOMEN IN BLACK HISTORY 2-3
(2017) (depicting a biography and illustration of Phillis Wheatley).
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If someone challenged Little Leaders: Bold Women in Black History
and the challenge ended up in court, the removal would likely prevail
under the current Pico+ Miami-Dade test. First, the district court would
likely classify this a library issue rather than curriculum. Then, the
court would try to cobble together some guidance from the Pico plu-
rality. Since Little Leaders: Bold Women in Black History is nonfiction, a
district court in Florida would supplement Pico with the Court of Ap-
peals for the Eleventh Circuit Miami-Dade factual inaccuracy test.

First, the court would want to try to understand the motivation for
removing the book. Under Miami-Dade, removal would be permissible
if motivated by omissions or factual inaccuracies. Based upon the flaws
in Vamos a Cuba, any inaccuracies in Bold Women in Black History could
be minor. In Miami-Dade, incomplete illustrations and statements like
“[pleople in Cuba eat, play and go to school like you” sufficed for re-
moval.'¥  Drawings with anachronistic clothing or simple sentences
that do not provide comprehensive context could justify removal of
Bold Women in Black History. Take for example the excerpt about Bessie
Coleman on page twenty-four of Bold Women in Black History:

Bessie knew that one day she would leave her small town. In 1915,
she moved to Chicago to live with her older brothers. Returning
from World War I, they told her all about being in France and about
how the women there could fly planes—unlike the women in Amer-
ica.!88

These short, simple sentences provide sufficient information for the
target reading age of third to fifth graders. However, a quick Google
search for “first woman pilot” brings up Blanche Scott, an American
woman who taxied a plane in 1910.!% Would this example of an Amer-
ican woman pilot refute the statement of fact in Bold Women in Black
History? Under Miami-Dade, combining this flaw with others in the il-
lustrations or text of the book could combine for enough to remove it.
Thus, by carefully framing their complaints about the book, parents
could perhaps characterize their Stop W.O.K.E. Act concerns as accu-
racy concerns to further their book banning efforts. Judge Wilson’s
note that Miami-Dade could provide pretextual ways to remove books
that school boards did not agree with politically seems prescient.

To prevent this pretextual use of Miami-Dade, the First Amend-
ment analysis under Piconeeds support from Barnette and Brown. First,

187 ACLU of Fla., Inc. v. Miami-Dade Cnty. Sch. Bd., 557 F.3d 1177, 1206, 1212 n.11
(11th Cir. 2009) (quoting ACLU of Fla., Inc. v. Miami-Dade Cnty. Sch. Bd., 439 F. Supp. 2d
1242, 1283 (2006)).

188  HARRISON, supra note 186, at 24.

189  See Blanche Stuart Scott, NAT'L WOMEN’S HALL OF FAME, https://www.womenofthe-
hall.org/inductee/blanche-stuart-scott/ [https://perma.cc/D36T-Y4PD].
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challenging a book in relation to Critical Race Theory would likely fall
within the Pico plurality and dissent concerns about race being an un-
acceptable motivating factor for a ban. Further, under Barnette, remov-
ing books that do not align with a particular historical interpretation
could impermissibly promote a particular orthodoxy of a national nar-
rative that leaves out those perspectives. Overall, the strongest support
for keeping a book like Little Leaders: Bold Women in Black History in a
public school library collection comes from Brown’s emphasis on ex-
posing children to a variety of ideas. Removing the book “abridges the
First Amendment rights of young people whose parents” and other
guardians approve of its content.!”” Perhaps attorneys could frame
Governor DeSantis’s goals of protecting children from ideas that alleg-
edly encourage them “to hate our country or to hate each other” as an
interest parents want to pursue.'¥! Under Brown, no moral judgment
of the governor’s goal is necessary to determine its impermissibility.
The “legitimate power to protect children from harm . . . does not in-
clude a free-floating power to restrict the ideas to which children may
be exposed.”®? When children choose to read a book, courts cannot
treat the situation as curricular. Until the Supreme Court decides a
case more clearly on point, relying on Brown may provide the best ave-
nue for determining the boundaries of free speech in public school
libraries.

CONCLUSION

Whereas the example about Bold Women in Black History is purely
hypothetical, tension over a selection of books purchased from Essen-
tial Voices Classroom Libraries in Duval County, Florida, could present
a chance to reconsider Miami-Dade.'"® Similar to Vamos a Cuba, the pri-
mary audience for books from this reading list consists of elementary
school students. Through a Freedom of Information Act request, the
Florida Freedom to Read Project obtained a list of the books pur-
chased but not placed into circulation by the Duval County Public
Schools.!** Essential Voices collections aim to “[e]ngage all ... stu-
dents in independent reading” by helping students “see themselves in
what they read, developing an understanding and appreciation of

190 Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 805 (2011).

191  SeePress Release, supranote 184.

192 Brown, 564 U.S. at 794-95 (first citing Ginsberg v. New York, 390 U.S. 629, 640—41
(1968); and then citing Prince v. Massachusetts, 321 U.S. 158, 165 (1944)).

193 Kelly Jensen, Duval County Public Schools Bought Dozens of New Books. They’re Sitting
Indefinitely in Storage, BOOK RIOT (Aug. 25, 2022), https://bookriot.com/duval-county-pub-
lic-schools-book-removal/ [https://perma.cc/J6XB-96YP].

194 Id.
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themselves as well as others around them.”!® Each grade level’s list
includes fiction and nonfiction books, such as Dim Sum for Everyone! by
Grace Lin for first graders and Women Who Broke the Rules: Sonia So-
tomayor by Kathleen Krull for fourth graders.!*¢ Similar to Vamos a Cuba
as part of a geography series, the biography of Sonia Sotomayor is one
book within the Women who Broke the Rules series, all of which are in-
tended for elementary school students. A few differences in fact might
make it difficult to completely translate Pico to the Justice Sotomayor
biography. For example, the books were intended for public school
classroom libraries rather than public school libraries, and the books
were left in boxes and never unpacked rather than sitting on shelves
and subsequently removed. Although there is not a case pending for
the Duval County books, it will likely be only a matter of time before
an actual fact pattern arises to give the Court of Appeals for the Elev-
enth Circuit the chance to reevaluate its application of Miami-Dade and
perhaps instead supplement Pico with concepts from Barnette and
Brown.

With the uptick in book bans across the United States, people will
continue using a legal framework as they discuss the issue. Based upon
definitions from the ALA, everyday use, and the explanation in Judge
Charles Wilson’s Miami-Dade dissent, using any of the terms “ban,” “re-
move,” and “challenge” is appropriate. Regardless of the terms that
parties use to describe the phenomenon, banning books should be
framed as a First Amendment issue involving free speech rather than
a parental rights issue. Once courts frame book bans as free speech
issues, they should consider public school libraries as distinct from
public school classrooms and ensure that book-ban cases do not re-
ceive the same treatment as curricular cases. Then, courts should dis-
tinguish between affirmatively requiring libraries to obtain books ver-
sus removing books. After public school librarians have deemed books
educationally appropriate for the collection, any challenges must have
a legitimate basis. To make this determination, lower courts should
primarily rely upon the Pico plurality, which most directly addresses the
issue of banning books. Since Pico leaves lower courts scrambling to
articulate a clear test, lower courts should also draw upon other free
speech precedents. Like the Justices in Pico, other federal judges can
ensure that public schools honor Barnette and avoid creating a single
orthodox national narrative within public school libraries. Further,
lower courts can consider Brown to center the cases around children’s

195  Essential Voices Classroom Libraries, PERFECTION LEARNING, https://www.perfection-
learning.com/elementary/elementary-class-libr/essential-voices.html  [https://perma.cc
/3XLQ-DDYD].

196  SeeJensen, supra note 193.
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rights. As the hypotheticals suggest, continuing to rely on only Pico will
result in inconsistencies and uncertainty for public schools across the
country.

As news reports indicate, attempts to ban books can lead to an
outpouring of access. Anyone from age thirteen to twenty-two can ap-
ply for an eCard to access eBook versions of banned books through the
Brooklyn Public Library’s Books Unbanned program.!*” For physical
books, NPR noted how shortly after a school board in Tennessee
banned the graphic novel Maus, the town became inundated with cop-
ies of the book.!'" Similar support does not always appear, especially
for beginning authors whose work gets banned and does not garner
national attention.!® Decline in local news coverage throughout the
United States means that many book bans go unreported and unno-
ticed.?? Students should not need to rely on the court of public opin-
ion to ensure access to books that were once in their public school
libraries. Combining the free speech precedents from Pico, Barnette,
and Brown will ensure that United States federal courts effectively pro-
tect student free speech rights. As Judge Wilson’s dissent in Miami-
Dade articulated, “[i]f the school is one of the most important labora-
tories for application of free speech principles, then its library is per-
haps the most important.”?! How courts apply the First Amendment
to banned book disputes in the present will shape how students under-
stand and use the First Amendment in the future.
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